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The opinion of the Supreme Court of Mis- 
gouriin the recent case of Bradley v. Rep- 
pel, 32S. W. Rep. 645, is enlivened by a 
vigorous criticism of a statement which ap- 
pears in Judge Thompson’s new treatise on 
Corporations. That eminent author after stat- 
ing the general rule, supported by numerous 
authorities, that where a corporation is 
brought to an end by lapse of time, that is, by the 
expiration of life as limited byits charter, any 
further exercise of its corporate powers may 
be questioned collaterally, says ‘‘on the 
other, hand it has been ruled in Missouri 
that the question whether the charter of a 
corporation has expired by limitation of time 
can be adjudicated only in a direct proceed- 
ing by the State, and that such a defense 
cannot_be set up collaterally in an action by 
the corporation’’ citing the single case of St. 
Louis Gas Light Co. v. City of St. Louis, 84 
Mo. 202. The opinion of Judge Brace in 
the case first mentioned shows very clearly 
that no such point was decided in the St. 
Louis Gas Light Co. case and that what was 
said on the subject was obiter dictum. On 
the other hand the court asserts that they have 
been unable to find any authority contrary to 
the general doctrine on the subject. The 
exact point decided in the Bradley case was 
that after a corporation’s period of existence 
has expired by force of a general statute, it 
cannot execute a valid conveyance; and de- 
fendant, claiming by adverse possession, and 
not being party or privy to the deed, is not 
precluded from questioning the validity of 
such deed asa link in plaintiff’s chain of 
title, as it is not the act of a corporation de 
facto. 





The question as to the responsibility of a 
corporation which has purchased all the stock, 
property and franchise of another and united 
its business with its own, practically con- 
solidating it with itself, for the torts of the 
latter committed after the union of interests, 
8 &@ very important and interesting one, 
though it seems to have but seldom arisen in 
courts. A question of that kind recently 
tame up for decision by Judge Toney of the 

Vol. 42—No. 11. 





Louisville Circuit Court. , The’ case was 
Kaufman v. Louisville Gas Company. It 
appeared that the Louisville Gas Company, 
having been empowered to make, distribute 
and sell electricity for illumination, and to 
buy stock in other companies necessary or 
convenient for the conduct of its business, 
bought up all the stock of the Louisville Elec- 
tric Light Company. All of the original di- 
rectors of the latter company resigned, anda 
sufficient number of the directors of the former 
were elected in their stead, one share of stock 
being transferred to each to qualify him, the 
gas company retaining possession of the rest. 
The vice-president of the former was elected 
president of the latter, the latter’s office was 
removed to that of the former, and the same 
office thenceforth served for both. 

The gas company guaranteed the mortgage 
debt of the light company, assumed the pay- 
ment of its floating debt, guaranteed its con- 
tracts for the purchase of machinery, bought 
and paid for machinery to be used in operat- 
ing the light company’s plant, and removed 
that plant to and incorporated it with its own 
plant. The boilers of the light company’s 
plant, however, still continued to be operated 
at their former situation; and while so oper- 
ated, one of them exploded, through the neg- 
ligence of the fireman, who was ostensibly an 
employee of the light company. The court 
very properly held the gas company liable. 
As an independent corporation, says the 
court in a vigorous opinion, solely responsible 
for its torts while being thus used, the Elec- 
tric light company had no legal existence 
It is either merged or suspended as to its cor- 
porate existence by reason of the gas com- 
pany owning it ‘‘body and soul,”’ or it is a 
mere agent of the gas company in manufact- 
uring, distributing and selling electricity ; 
and if those theoretically the servants or em- 
ployees of the electric light company, in 
the line of the general business of the gas 
company conducted by it, should commit a 
tort, the law will hold the principal responsi- 
ble according to the very right and in despite 
of the legal fiction of a separate artificial ex- 
istence of the electric light company. The 
Louisville Gas Company, since it purchased 
and became the owner of all the stock of the 
electric light company, its plant, machinery 
and franchise, since it took control and man- 
agement of the same for the purpose of man- 
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ufacturing, distributing and selling electricity 
for illumination to the citizens of Louisville, 
has been held out to and been regarded by 
the public to be, as indeed it is in fact, the 
principal and owner in the manufacture, dis- 
tribution and sale of electricity for illuminat- 
ing purposes by the use of the plant and ma- 
chinery which formerly belonged to the elec- 
tric light company, and the law will hold it to 
maintain the truth of the situation, and estop 
it from using the fictitious theoretic existence 
of the electric light company as a shield and 
defense against liability for the torts com- 
mitted by employees in its business. And 
even if the electric light company’s existence 
was not, by reason of the consolidation, sus- 
pended, but it continued to exist as a corpo- 
ration, then it was clearly the agent for the 
gas company which is liable for its torts. 








NOTES OF RECENT DECISIONS. 


RoyALtTy ON INVENTION—RECOVERY BY Em- 
PLOYEE—CLAIM AGAINST THE GOVERNMENT. — 
In Gill v. United States, 16S. C. Rep. 322, 
the Supreme Court of the United States says 
that an employee, paid by salary or wages, 
who devises an improved method of doing his 
work, using the property or labor of his em- 
ployer to: put his invention into practical 
form, and assenting to the use of such im- 
provements by his employer, cannot, by taking 
out a patent upon such invention, recover a 
royalty or other compensation for such use ; 
that the fact that the employee made the in- 
vention out of working hours, and that he 
used neither the property of his employer, 
the government, nor the services of its em- 
ployees, in conceiving, developing, or per- 
fecting the inventions, is immaterial, if the 
cost of preparing the patterns and working 
drawings of the machines, as well as the cost 
of constructing the machines that were made 
in putting the invention into practical use, 
was borne by the government, the work be- 
ing also done under the immediate supervis- 
ion of the employee. The mere fact that a 
person is in the employ of the government 
does not preclude him from m aking improve- 
ments in the machines with which he is con- 
nected, and obtaining patents therefor as his 
individual property. It appeared in this 
case that inventions made by an employee in 
a governmental arsenal were- adopted in the 








— 
work of the arsenal by the commandj 
officer at the employee’s suggestion. The 
patterns and working drawing were prepared 
at the cost of the government, and the ma. 
chines embodying the inventions were aly 
built at its expense. The employee did no 
bring his inventions before any government 
agent as the subject of purchase and sale, 
and did not object to their use by the gov- 
ernment, nor did the commanding officer up. 
dertake to incur any legal or pecuniary ob- 
ligation on the part of the government for 
the use of the inventions or the right to map 
ufacture thereunder. The employee’s wages 
were advanced from time to time, and this 
was in part due to his practical ability as an 
inventor and the value of his inventions to 
the government. It was held that the em- 
ployee acquiesced in the use of his invention 
by the government so as to be estopped from 
making any claim on account of the latter's 
use of it. 





Nuisance — Municireat Corporation — 
STREETS — Osstructions. — The Supreme 
Court of Alabama decides in Costello v. State, 
18 South. Rep. 820, that the permanent 
maintenance of a fruit stand on a sidewalk is, 
as a matter of law, a public nuisance, irre- 
spective of any inconvenience to the public, 
and even though the stand was erected over 
the open way toa cellar and that a city has 
not implied power to authorize the obstrue- 
tion of sidewalks by fruit stands. The fol- 
lowing is from the opinion of the court: 


It is not and cannot be denied that the public has 
the right to the use of the entire sidewalk for the pur 
pose of passage and other public purpuses; that the 
appellants have, without lawful authority, perms 
nently appropriated, to their own exclusive use and 
enjoyment, material portions of the sidewalks ia 
question, thereby wholly depriving the public of the 
use of such portions. An unlawful deprivation of& 
substantial legal right necessarily implies injury to 
the party so deprived; and it is so with reference to 
the right of the public to the free use of the streets. 
When it is established that a party has, permanently 
and unlawfully obstructed a material portion of 
public street which the public have aright to Us, 
and, but forthe obstruction, would use, for public 
purposes, it is thereby concluded that the public have 
been injured and put to inconvenience by reason of 
the obstruction, and this constitutes, in law, an il- 
dictable nuisance. Mr. Freeman tersely states the 
the law, as extracted from the numerous authorities 
he cites, in his extended annotation of Callanan ¥- 
Gillman (N. Y. App.),1 Am. St. Rep. 840, 14N.E. 
Rep. 264, as follows: ‘“The’ public have a right to pa 
sage over a street to its utmost extent, unobstructed 
by any impediments. Any unauthorized obstruction, 
which necessarily impedes the lawful use of a high- 
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way, is a public nuisance at common law.” And 
Judge Ruffin, a distinguished jurist, said in State v. 
Bidens, 85 N. C. 526: “‘Any permanent obstruction to 
apublic highway, such as would be caused by the 
erection of a fence or building thereon, is, of itself, 
anuisance, though it should not operate as an actual 
obstacle to travel, or work a positive inconvenience to 
anyone. It is an encroachment upon a public right, 
and, as such, is not permitted by the law to be done 
with impunity.” Confusion of ideas upon this sub- 
ject grows out of the failure to properly distinguish 
between street obstructions which are per se unlaw- 
fu] and capable of working public detriment, and 
those which are not, in themselves, unlawful, but may 
be so, by virtue of circumstances necessary to be 
shown in evidence in order to establish the criminal- 
ityof the act. There are classes of highway obstruc- 
tions which may create public inconvenience, and yet 
are not unlawful. Mr. Freeman also makes these ap- 
pear very clearly. After laying down the principle 
above credited to him, he proceeds, in the same anno- 
tation to say: “Temporary obstruction and partial oc- 
cupation of streets may, however, be justified on the 
ground of necessity. The street may beso obstructed 
by placing thereon materials for building or repair- 
ing, if it be done in such a way as to occasion the 
least inconvenience to the public, and the obstruction 
be not continued for an unreasonable length of time. 
80, too, a private person, carrying on business may 
occupy a portion of the street for a reasonable length 
of time for the necessary purpose of receiving and 
delivering his goods. A street may also be used for 
the purpose of moving a building from one place to 
another, provided it be done in a reasonable and ju- 
dicious manner. Streets may be lawfully used for 
other purposes than the accommodation of the travel- 
ing public, provided such use be not inconsistent with 
the reasonable free passage of travelers over them. 
Slight inconveniences and occasional interruptions in 
the use of a street, which are temporary and reason- 
able, are not illegal merely because the public may 
not, for the time being, have the full use of the high- 
way. ‘ * * Ifa person finds it necessary to ob- 
struct a public street, he must see to it that the incon- 
venience to the traveling public be as slight as possible, 
and that it be allowed to continue for a reasonable 
time only. And a reasonable time is such as is neces- 
sary,inthe ordinary course of business, for its re- 
moval. A teamster has no right to keep his team 
standing in the street in such a manner as to impede 
travel for an unnecessary length of time. If his wagon 
breaks down, and he is compelled to throw his goods 
Upon the street, he must remove them out of the way 
inareasonable time. A tradesman has no right to 
deposit his goods and wares on the street for the pur- 
pose of exposing them for sale. Anindividual has no 
right to appropriate a part of the street to his ex- 
dusive use in carrying on his business, even though 
though space be left for the passage of the public. 
Nor has a storekeeper any right to use the sidewalk 
infront of his store as a sort of annex to his place of 
business. If a man’s premises are not sufficiently ex- 
tensive for the transaction of his business, without en- 
toaching upon the street or sidewalk, he is bound to 
feek more spacious quarters elsewhere. The public 
‘onvenience is paramount to the necessities of private 
individuals.” No doubt, the habitual and constant 
“eupation of a material portion of the sidewalk for 
isplaying goods for sale, which would naturally in- 
terfere with public passage, would be declared a nui- 
fiee per se. Speaking of permanent structures, he 
‘ys: “Permanent structures, obstructing streets, and 





interfering with their unimpeded use by the public, 
are nuisances which may be abated, although there 
be space left for the passage of the public. The fol- 
lowing are iastances of such structures, held to be 
nuisances: A barn occupying nearly half the street 
in a populous village; a show case in front of a store 
extending beyond the house line; a bay window six- 
teen feet above the sidewalk, and projecting three 
and a half feet over the sidewalk; a bridge extending 
across a street from the second story of a building on 
one side of the street to the second story of a build- 
ing on the opposite side, supported by the buildings, 
and being 13 feet and 3 inches above ground; hay 
scales in the street, in the front of the owner’s prem- 
ises; a fruit stand encroaching upon the sidewalk; a 
show board extending eleven and a half inches over 
the sidewalk in front of a shop; a wooden awning in 
front of a store, extending over the sidewalk. Butin 
Hawkins v. Sanders, 45 Mich. 491, 8 N. W. Rep. 98, it 
was held that such an awning was not per se a nui- 
sance. So, too, in Osborn v. Ferry Co., 53 Barb. 629, 
it was held that a log of wood placed by the defendant 
in the public street, at the threshold of its gate, was a 
nuisance.”” Mr. Freeman collects and cites a great 
array of authorities in support of the principles he 
lays down. We have read the most of them, as well 
as a number of others, and they establish to our en- 
tire satisfaction that obstructions of the kind in the 
present cases are per se nuisances. Being in them- 
selves, without more, unlawful infringements of the 
public right to have the free use of the whole of the 
streets, which includes the sidewalks, for the pur- 
poses for which the streets were dedicated or estab- 
lished, they are, without more, conclusive of public 
injury. In such cases, evidence would not be admitted 
that public injury did not result. Such evidence, be- 
yond what the acts themselves manifest, would consist 
in the opinions of witnesses merely. One jury might 
accord such weight to such opinions as to result in 
conviction, another in acquittal, when the acts are, 
without dispute, identical and unlawful, and the legal 
consequences of both are necessarily the same. It 
would be a very discordant administration of justice 
to have Costello convicted snd Stathakis acquitted, 
when both have, without question, committed the 
very same unlawful acts, with the same eonsequences, 
merely because one jury viewed the opinions of men, 
as to the consequences, one way, and another jury the 
other way. Inasmuch as the law, upon the undisputed 
facts, declares both the nature of the act and its con- 
sequences, such opinions, will not be received. 

The ruleis different where one is charged with an 
improper and detrimental exercise of his public right 
to use the street. Thus, for instance, as we have 
seen, a merchant has the right to use the street for re- 
ceiving and delivering his goods, but he must do so in 
a reasonable and proper manner—in a manner that 
will not unreasonably impede public travel. The act 
of using the street for such purpose is not, in itself, 
unlawful. The unlawfulness of the act consists in the 
unreasonable manner of its performance, producing 
unnecessary publicinconvenience. These are the ele- 
ments which give the character of wrong to the act 
otherwise right, and they must be proven, in order to 
establish the criminal offense. Indeed, it is not so 
much the improper manner of exercising the right 
which constitutes the criminal offense, as the incon- 
venience to the public which results from that man- 
ner. Judge Ruffin in his opinion referred to, supra, 
after stating the principle we quoted, in reference to 
permanent structures, drew the distinction between 
the two classes of cases, as follows: °‘‘But the very 
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object of a highway is that it may be used; and, 
though travel be its primary use, it still may be put 
to other reasonable uses; and whether a particular 
use of it, which does not of itself amount to a nuisance, 
is reasonable or not, is a question of fact to be judged 
of by the jury according to the circumstances of the 
case. Unlike the case of a permanent obstruction 
just referred to, it is not the manner of using the high- 
way which constitutes the nuisance, but the incon- 
venience to the public which proceeds from it; and, 
unless such inconvenience really be its consequence, 
there is no offense committed.”? Nothing can better 
settle the principle than this emanation from so dis- 
tinguished a judge. 

Our own adjudications support our conclusion: 
State v. Mayor, etc. of Mobile, 5 Port. (Ala.) 279; 
Hoole v. Attorney General, 22 Ala. 190; City Council 
v. Wright, 72 Ala. 411; Webb v. City of Demopolis, 95 
Ala. 116, 13 South. Rep. 289. The following are also 
some of the many authorities upon the questions here 
raised: Hart v. Mayor, etc., 9 Wend. 571, 24 Am. Dec. 
165; Rung v. Shoneberger, 2 Watts, 23, 26 Am. Dec. 95; 
Com. v. Wilkinson, 16 Pick. 175, 26 Am. Dec. 654; Peo- 
ple v. Cunningham, 1 Denio, 524, 43 Am. Dec. 709; 
Johnson v. Inhabitants of Whitefield, 18 Me. 286, 36 
Am. Dec. 721; Graves v. Shattuck, 35 N. H. 257, 69 
Am. Dec. 586; State v. Berdetta, 73 Ind. 185, 38 Am. 
Rep. 117 (a case ofa fruit stand, like the present); 
City of Allegheny v. Zimmerman, 9% Pa. St. 287, 40 
Am. Rep. 649; Reimer’s Appeal, 100 Pa. St. 182, 45 
Am. Rep. 3738; Bybee v. State, 94 Ind. 443, 48 Am. 
Rep. 175; Smith v. Simmons, 103 Pa. St. 32, 49 Am. 
Rep. 113; Callanan v. Gilman, 107 N. Y. 360, 14 N. E. 
Rep. 264, and 1 Am. St. Rep. 831; Yates v. Town of 
Warrenton, 84 Va. 337, 4S. E. Rep. 18, and 
10 Am. St. Rep. 860; Cohen v. Mayor, ete., 
118 N, Y. 532, 21 N. E. Rep. 700, and 10 
Am, St. Rep. 506, and note. Desty, in his work on 
Criminal Law, states that front steps are part of the 
building, and, when they project, the building is in 
the highway, an4 such structure is a nuisance at com- 
mon law; citing Com. v. Blaisdell, 107 Mass. 235; 
Hyde v. Middlesex Co., 2 Gray, 267. Also, a stall for 
the sale of fruits and confectionaries placed on a 
public footway is a nuisance, though rent be paid to 
the adjoining owner; citing Com. v. Wentworth, 4 
Clark (Pa.), 324. 





NEGOTIABLE INSTRUMENT — Bank CHECK— 
Action.—The Supreme Court of Ohio decide 
in Cincinnati, D. & H. Ry. Co. v. Metropoli- 
tan Nat. Bank, that an action cannot be 
maintained against a bank by the holder of a 
check for refusal to pay it, unless the check 
has been accepted, although there stands to 
the credit of the drawer on the books of the 
bank a sum more than sufficient to meet the 
check. The court says in part: 


The question presented is whether or nota payee 
of a bank check can maintain an action against the 
bank where the latter, on presentation, refuses to pay 
it, the drawer having at the time acredit on the books 
of the bank more than suflicient to meet the check. 
Questions bearing some relation to this have been 
considered by this court, but the precise question has 
not heretofore been determined. Authority is found 
supporting the affirmative of this proposition. The 
grounds urged are not identical in all cases, nor is the 
reasoning wholly consistent, but the following is be- 





——e 
lieved to be a fair resume of the conclusions: Because 
of the universal usage of banks to cash the chegy 
drawn by a depositor where he has suflicient Unig. 
cumbered balance standing to his credit, a duty jgig. 


plied on the part of the bank to so pay, and the holder 
takes the check relying upon this usage. Seriougjp. | 


jury may result to the holder by the bank’s refusal ty 
pay, for, while he may have an action against the 
drawer that would prove delusive in the frequentip. 
stance of the drawer’s insolvency, the bank’s 

ful action would be the real cause of the loss, Th 
law therefore implies a contract on the part of the 
bank with its depositors to pay their checks as pre 
sented so long as the fund is sufficient, and should, for 
like reasons, imply a contract with whoever maybe 
come the hoider of such check to pay on presentation, 
The check is treated asan equitable assignment pr 
tanto of the fund in the hands of the bank, and bythe 
act of presentation the check holder is brought in 
privity with the bank, his right to sue completed, and 
he may sue the drawer and the bank in one action, 
the former as drawer and the latter as an implied ae 
ceptor. He may also sue the drawer on the check’s 
dishonor, or the bank for money had and received, 
Forcible and ingenious arguments in support of the 
right to maintain the action are presented by Mr. 
Morse in his valuable work on Banking; by Mr. Dan 
iel in his trea'ise on Negotiable Instruments (volume 
2, § 1638), where the arguments pro and con are 
stated, and ably reviewed; and by a number of decis- 
ions, some of which are the following: Munoy, 
Burch, 25 Ill. 35; Insurance Co. v. Standford, 2 Ill, 
168; Union Nat. Bank v. Oceana Uo. Bank, 80 Ill. 22 
(but see opinion in Essex Co. Nat. Bank v. Bank of 
Montreal, 7 Biss. 195, Fed. Cas. No. 4,532); Roberts y. 
Corbin, 26 Iowa, 315: Lester v. Given, 8 Bush, 37; 
Fogarties v. Bank, 12 Rich. (8. C.) 518; Gordon ¥. 
Muchler, 34 La. Ani. 608; Fonner v. Smith, 31 Neb. 
107, 47 N. W. Rep. 632. The contrary doctrine is 
maintained by many text-writers and decisions. Fol 
lowing are some ofthe authorities: 2 Randl. Com. 
Paper, p. 280; Pom. Eq. Jur. § 1284; Van Schaak, 
Bank Checks, 212; Bank v. Millard, 10 Wall. 152; Bank 
v. Whitman, 94 U.S. 343; Bank v. Schuler, 120U. § 
514, 7 Sup. Ct. Rep. 644; Mining Co. v. Brown, 140, 
S. 391, 8 Sup. Ct. Rep. 531; 42tna Nat. Bank v. Fourth 
Nat. Bank, 46 N. Y. 82; Attorney General vy. Conti 
nental Life Ins. Co., 71 N. Y. 325; Bullard v. Randall, 
1 Gray, 605; Carr v. Bank, 107 Mass. 48; Saylor ¥. 
Bushong, 100 Pa. St. 23; Kuhn v. Bank (Pa. Sup.) Ht 
Atl. Rep. 440; Bank v. Shoemaker, 117 Pa, St. #,11 
Atl. Rep. 304; Creveling v. Bank, 46 N. J. Law, 2%} 
Moses v. Bank, 34 Md. 580; Purcell v. Allemong,2 
Grat. 742; Harrison v. Wright, 100 Ind. 538; Grammel 
vy. Carmer, 55 Mich. 201,21 N. W. Rep. 418; Brennal 
v. Bank, 62 Mich. 343, 28 N. W. Rep. 881; Bush® 
Foote, 58 Miss. 5; Bank v. Merritt, 7 Heisk. 177; Pickle 
vy. Muse, 88 Tenn. 380, 12 S. W. Rep. 919; Cashman’. 
Harrison, 90 Cal. 297, 27 Pac. Rep. 288; Boettcher’. 
Bank, 15 Colo. 16, 24 Pac. Rep. 582; Satterwhite 
Melezer (Ariz.), 24 Pac. Rep. 184; Hopkins v. Forsteh 
L. R. 19 Eq. 74; Wald, Pol. Cont. 190, 204; 2 Ames 
Bills & N. 735. 

It isnot doubted that, as a general proposition, 
there can be no cause of action upon a contract unless 
there is privity of contract between the obligor and 
the party complaining. But it is urged in argument 
here that, while the want of privity is a good objee 
tion to the action in those States which deny the right 
of athird party for whose benefit a contract is 
to maintain an action upon it, in Ohio the objection of 
want of privity cannot prevail for the reason, 88 
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by this court ina number of cases, that an agreement 
made on a valid consideration by one person with an- 
other to pay money toathird can be enforced by the 
jstter in his own name, and that the third person is 
not named does not affect the right to enforce it. The 


most recent case involving this principle is that of 


Emmitt v. Brophy, 42 Ohio St. 82. The action was upon 
abond given by Emmitt to the county commissioners 
jp the sale of a bridge by the Scioto Bridge Company, 
in which Emmitt obligated himself “to pay off and 
liquidate all claims and demands, whether in judg- 
ment or otherwise, existing against said bridge, so 
that the full use of said bridge may inure to the pub- 
lic without let or hindrance.’”? Brophy at the time 
was a judgment creditor, and the owner of all of the 
daims enumerated in the bond. Owen, J., in the 
opinion, after reciting the facts, observes: ‘These 
facts are strongly suggestive that it entered into the 
entemplation of the parties to this bond, at the time 
of its execution, that this particular lien of the 
plaintiff upon the bridge was to be discharged by Em- 
mitt. Its existence was known to them, and they 
seemto have left nothing to conjecture. Indeed, if 
Brophy and Potter had been expressly named as the 
lienholders, it is difficult to see how this would have 
added to the definiteness of the bond, or made more 
certain the intention of the parties. This seems to be 
a conclusive answer to the suggestion that there isa 
want of privity.”” Noone ofthe cases cited carries 
the doctrine further than the foregoing. In no one of 
them is it held that a right to sue in astranger can be 
raised by mere implication. Nowhere is it held that 
the obligation will attach in favor of future creditors 
not named and not known, and asto amounts not 
specified, or then ascertainable, to the extent of giv- 
ing to such creditors a right of action on the contract. 
Itmust be apparent, even on brief reflection, that it 
doesnot follow from these decisions that there is 
privity between check holder and bank before accept- 
ance; and that, in order to cover the case at bara 
marked extension of the doctrine must be made. 
Reasons urged for such extension, however plausible, 
do not seem sufficient. On the contrary, strong reasons 
against the proposition may be adduced; among 
others, this: The transaction of giving the check does 
not, as will be shown further on, substitute the check 
holder for the drawer. The latter may maintain an 
action for the breach of the contract to honor his 
check, and, if the holder has a similar right, the re- 
sult is that two persons may maintain separate actions 
Upon the same instrument at the same time to recover 
‘gainst the same defendant as a principal debtor. 
The inference that the right to recover by the check 
holder is denied only in the States where a right of 
Tecovery is refused to one for whose benefit a contract 
ismade by another arises from a misapprehension of 
the authorities. In many States where the right of a 
theck holder to sue the bank is not assented to the 
tight of one for whose benefit a contract is made to 
Teeover upon it is recognized. See Lawrence v. Fox, 
N.Y. 268; Burr v. Beers, 24. N. Y. 178; Coster v. 
Mayor, ete., 43 N.Y. 399; Merriman v. Moore, 90 Pa. 
&. 78; Huyler v. Atwood, 26 N. J. Eq. 504; O'Neil v. 
Commissioners, 27 Md. 240; Crawford vy. Edwards, 33 
Mich. 354; Miller v. Thompson, 34 Mich. 10; Heim v. 
Vogel, 69 Mo. 529; Fitzgerald vy. Barker, 70 Mo. 685; 
Cross v. Truesdale, 28 Ind. 44; Brice y. King, 1 Head, 
}Green y. Morrison, 5 Colo. 18. 





INHABITANCY OF CORPORATIONS 
FOR THE PURPOSES OF JURISDIC- 
TION. 


I. Old Theory Corporations Cannot Mi- 
grate, But Must Dwell in the Place of their 
Creation.—One of the disabilities ascribed by 
judicial casuistry to every corporation is 
that it can have no legal existence beyond the 
bounds of the State or sovereignty by which 
it is created, and thatit cannot migrate, but 
must dwell in the place of its creation. Such 
have been the rapid advances madein the man- 
ner of organizing and manipulating corpora- 
tions and corporate enterprises, that it is 
doubtful whether any proposition of law could 
be quoted which is now further from the actual 
truth and fact. Itis a matter of every-day 
observation that business corporations do not 
dwell in the places of their creation, but in 
many cases never acquire a habitation there, 
and that they do habitually migrate and 
acquire settled and permanent habitations 
within the limits of States and countries other 
than those of their creation. Nay, it has be- 
come the regular modern practice, based 
upon a variety of motives,—the motive of 
escaping local taxation or of bringing the 
jurisdiction of all important legal contro- 
versies into the federal courts,—for the citi- 
zens of one State, desiring to incorporate a 
business in their own State, to organize their 
corporation in some other State. The State 
of West Virginia has become the breeding 
ground of corporations of this kind ; and it is 
believed to be within bounds to say that 
thousands of business corporations have been 
organized in that State by men living in other 
States, for the purpose of exploiting business 
in other States, and without any purpose of 
carrying on any business whatever, or even 
of maintaining a corporate office, in the State 
of West Virginia. The spectacle of the 
greatest wholesale dry goods house in the 
world, which has always existed and still ex- 
ists only in the city of New York, becoming 
a corporation under the laws of New Jersey, 
and the spectacle of a great railroad trust 

1 Bank of Augusta v. Earle, 13 Pet. (U. 8.) 519; 
Ohio, etc., R. Co. v. Wheeler, 1 Black (U.S.), 286; 
Marshall v. Baltimore R. Co., 16 How. (U. 8.) 314; 
Lafayette Ins. Co. v. French, 18 How. (U. 8.) 404; In- 
surance Co. v. Francis, 11 Wall. (U. 8.) 210; Railway 
Co. v. Whitton, 13 Wall. (U. S.) 270; Muller v. Dows, 
94 U.S. 444; Memphis R. Co. v. Alubama, 107 U. 8. 


581; Rece v. Newport News etc., Co., 32 W. Va. 164, 5 
Rail. & Corp. L. J. 515, 517. 
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procuring itself to be incorporated under a 
special charter granted by the legislature of 
Kentucky,” none of the real members of the 
corporation ever having lived or intended to 
live in Kentucky, and none of them ever hav- 
ing had any purpose of building or operating 
a railroad in Kentucky, or of owning a dol- 
lar’s worth of corporate property in that 
State,—gives point to these observations. 

II. Modern Doctrine that Corporations Can 
Migrate and Acquire New Domiciles for Ju- 
risdictional Purposes.—Opposed to the an- 
cient casuistry above stated, the modern rule 
recognizes what every well-formed person 
knows to be a fact, that business corporations 
can and constantly do migrate and acquire 
new domiciles, for the purposes of business, 
in States other than those under whose laws 
they are created. The modern rule goes 
further and recognizes the fact that many 
corporations never have more than a theo- 
retical domicile in the States of their crea- 
tion, but have their only actual or de facto 
domicile in some other State. Thus, the rail- 
road corporation already referred to has its 
de facto domicile in the State of California, 
where its directors meet and where all its 
chief officers are. The tendency of modern 
courts, both in England and America, is to 
conform the law to this well understood fact, 
and to break loose from the ancient rule that 
a Corporation cannot migrate, but must dwell 
in the place of its creation, by holding that it 
may have a special constructive residence in 
more places than one, so as to be charged 
with taxes and other dues, and so as to be 
subject to the local jurisdiction, wherever its 
officers and agents are actually present in the 
exercise of its franchises and in carrying on 
its business; and that its legal residence is 
not necessarily confined to the place of its 
principal office or business, but may be wher- 
ever its corporate business is. done.® Ap- 
plied to a trading or other business corpora- 


2 See 29 Am. L. Rev. 899, where this remarkable 
charter is set out in full. 

8 St. Louis v. Wiggins Ferry Co., 40 Mo. 580, 587; 
citing Glaise v. South Carolina R. Co., 1 Strobh. (S.C.) 
170; Cromwell v. Charleston Ins. Co., 2 Rich. L. (S. 
C.) 512. The case of St. Louis v. Wiggins Ferry Co., 
40 Mo. 580, is overruled, not on the above theory, but 
onthe application of it, in St. Louis v. Ferry Co., 11 
Wall. (U. S.) 428. See the observation of Lord St. 
Leonards, in support of this doctrine, in Carron Iron 
Co. v. Maclaran, 5 H. L. Cas. 416, 468; also National 
Bank v. Huntington, 129 Mass. 444, where his obser- 
vations are quoted as a law. 





ne 
tion, this doctrine is that such a corporatig 
is personally present for the purposes of jy, 
risdiction, wherever it has established place 
of trade or business.* 

IIL. State Legislation Domesticating Fop. 
eign Corporations for Jurisdictional Py. 
poses.—Recognizing the fact that busines 
corporations can and do migrate from the 
States of their creation into other States, and 
establish permanent business agencies ther, 
and reside there in like manner as domestic 
corporations, and make and break contracts 
and commit torts there,—the American Stata 
have, with great unanimity, proceeded tp 
domesticate foreign corporations, so to spesk, 
by enacting that they shall, as the conditionol 
doing business within the State, be subject 
the laws of the State governing domestic cor 
porations ;° requiring them to file copies of 
their charters, certificates of incorporation, 
or articles of association, by whatever name 
called, with the Secretary of State, before do 
ing any business in the State ;° providing that 
they shall all keep a known place of business 
and maintain agents within the State upo 
whom process may be served in action 
against them ;’ that they may be sued by the 


4 Hayden v. Androscoggin Mills, 1 Fed. Rep. %; 
Newby v. Von Oppen, L. R. 7 Q. B. 298; National 
Bank v. Huntington, 129 Mass. 444; St. Clair v. Cox, 
106 U. S. 350, 855; Lafayette Ins. Co. v. French, 8 
How. (U. 8S.) 404; Hx parte Schollenberger, %U. & 
369; Lord St. Leonards in Carron Iron Co. v. Maclaret, 
5 H. L. Cas. 414, 459; Moulin v. Trenton Mut. Ins. Co, 
24.N. J. L. 222; Libbey v. Hodgdon, 9 N. H. 3 
Selma, etc., R. Co. v. Tyson, 48 Ga. 351; Farnsworth 
v. Terre Haute, ete., R. Co., 29 Mo. 75; Lawrence’. 
Ballou, 50 Cal. 258; Western Uniun Tel. Co. y. Pleat 
ants, 46 Ala. 641; Rhodes v. Salem Turnp. Co. # 
Mass. 95. 

5 Cal. Const. 1879, art. 12, § 15; Idaho Const. 1%, 
art. 11, § 10; Montana Const. 1889, art. 15, § 11; Ath 
Const. 1874, art. 12, § 11; Rev. Stat. Obio, § 3630¢% 
Ohio Laws, 180; Iowa Acts 18th Gen. Assem. ¢ 
128. See State v. Chicago, ete., R. Co., 80 Iowa, 58,4 
N. W. Rep. 741; Hamer v. Garfield Mining, ete., 0m 
180, U. S. 291; Isle Royale Land Corporation v. 0 
mun, 76 Mich. 162, 48 N. W. Rep. 14. 

6 See, for instance, Gen. Laws Tex. 1887, ch. 128): 
116; Id. 1889, ch. 78, p.87; Code Wash. § 2480. 

7 Ala. Const. 1875, art. 14, § 4; Colo. Const. 18%, att 
15, §10; Idaho Const. 1889, art. 11, § 10; Mont. Const 
1889, art. 15, § 11; Ark. Const. 1872, art. 12, § 11; Peal 
Const. 1874, art. 16,§5; Ala. Acts 1886, § 60, DP 108; 
Nev. Stats. 1889, ch. 44, p. 47; New England Mortgaft 
Co. v. Ingram, 91 Ala. 337, 3 South. Rep. 140. 
constitutional provisions, being prohibitory, are 
to be self-enforcing: American Union Tel. Co.¥ 
Western Union Tel. Co., 67 Ala. 26, 42 Am. Rep. 
Beard v. Union, etc., Publishing Co., 71 Als. 60; 
wood y. Alvis, 83 Ala. 115, 8 Am. St. Rep. 695; 

y. Collier, 87 Ala. 431; Farrior vy. New England Mot 
gage, etc., Co., 88 Ala. 275; Mullens v. American, ett 
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service of process upon any officer or agent 
through whom they do business within the 
State; and, in some cases, that the service of 
ss upon the agent by whom the contract 
was made on behalf of the corporation shall 
bea good service of process in an action to 
enforce that contract.* The penalty or sanc- 
tion annexed to them is generally a depriva- 
tion of the right of action on the part of the 
foreign corporation to enforce contracts which 
ithas assumed to make within the State be- 
fore complying with the constitutional or 
statutory provision.® 
IV. Inhabitancy of Corporations for the 
Purposes of Federal Jurisdiction.—Every 
consideration of convenience and justice points 
to the conclusion that the jurisdiction of the 
federal courts, in actions against corpora- 
tions, ought to proceed upon the principles 
thus manifested by the constitutional and 
statutory law of States. If a corporation 
organized under the laws of one State estab- 
lishes a permanent place of business in an- 
other State, there are the best reasons of 
public policy and justice why it should be 
suable in the courts of the United States, 
within the State to which it thus migrates, 
aswell asin the courts of the State of its 
creation, provided the other circumstances 
exist which give federal jurisdiction. It is, 
however, to be regretted that, as the com- 
bined result of judicial casuistry and legisla- 
tive bungling, this is notso. Under the federal 
process act of 1872, the statutes of 
aState prescribing the manner of serving 
process are applicable in the courts of the 
United States sitting within the particular 
State, and for that purpose the federal court 
is deemed a court of the State ;"° provided 
that, outside of the State statute, the federal 
court has a jurisdiction under the constitu- 
tion and laws of the United States, founded 
upon diverse citizenship and ‘‘inhabitancy,’’ 
for it is not competent for the legislature of 
Ins, Co., 88 Ala. 280; Craddock v. American, etce., Ins. 
(o,, 88 Ala. 281; Christian v. American Freehold, etc., 
Co., 89 Ala. 198; New England Mortgage, etc., Co. v. 
Ingram, 91 Ala. 337. 

§ See Code of Iowa, § 2613; State Ins. Co. v. Granger, 
®lowa, 272. Compare Upton Man. Co. v. Stewart, 
6 Towa, 299. BOCLI.36S~ 

*6Thomp. Corp. § 7950, et seq. yi VLR SOE 

” Ex parte Schollenberger, 96 U. S. 360; overruling 
Day v. Newark India Rubber Man. Co., 1 Blatch. (U. 
§) 628; Pomery v. New York, ete., R. Co., 4 Blatcht. 


(U'S.) 120; and Stillwell v. Empire, ete., Ins. Co., 4 
Cent. L. J. 468. 





a State to confer jurisdiction upon a court of 
the United States." The meaning is that 
where the federal court has jurisdiction un- 
der the constitution and laws of the United 
States, then, under the Federal Process Act 
of 1872, providing that the mode ofserving 
process in the federal courts shall be the same 
as that of the State in which the court sits, 
‘as near as may be,’’ the State statute shall 
be followed inits essential features, but notin 
respect of those subordinate provisions which 
would unwisely encumber the administration 
of law in the federal tribunals, or tend 
to defeat the administration of justice 
therein. This leads us to _ consider 
the present state of the statute and ad- 
judged law concerning the jurisdiction of 
courts of the United States, in actions against 
corporations, and the venue of such actions. 
For more than fifty years the doctrine of the 
Supreme Court of the United States has been, 
overruling its former decisions,” that a cor- 
poration aggregate is a ‘‘citizen’’ of the 
State by or under whose laws it has been cre- 
ated, for the purposes of federal jurisdiction, 
founded upon diverse State citizenship, un- 
der the constitution and judiciary act; and 
that, for the purposes of such jurisdiction, it 
is conclusively presumed to be a citizen of 
the State under whose laws it is created ;% 
and, conversely, that it cannot be a citizen 
of a State other than the State under whose 
laws it has been created.” It is notintended 
to discuss in this place the propriety of the 
rule of interpretation which arrived at this 

11 Goodhope Co. v. Railway Bark Fencing Co., 22 
Fed. Rep. 635. : 

12 Hat-sweat Man. Co. v. Davis Sewing Machine Co., 
81 Fed. Rep. 294, 296. See, to the same general effect, 
Indianapolis, ete., R. Co. v. Horst, 938 U.S. 291, 299; 
also, Nudd v. Burrows, 91 U. S. 426, 441. 

13 Bank v. Deveaux, 5 Cranch (U. S.), 61; Hope 
Ins. Co. vy. Boardman, 5 Cranch (U. S.), 57. 

M4 Louisville, ete. R. Co. v. Letson, 2 How. (U. S.) 
497; Rundle v. Delaware, etc. Canal Co., 14 How. (U. 
S.) 80; Marshall v. Baltimore, etc. R. Co., 16 How. (U. 
S.) 314. See, also, Nashua, etc. Corp. y. Boston, etc. 
Corp., 186 U. S. 356; Booth v. St. Louis Fire Engine 
Man. Co., 40 Fed. Rep. 1; Maltz v. American Express 
Co., 1 Flip. (U. S.) 611; Covington Drawbridge Co. v. 
Shepherd, 20 How. (U. S.) 227; Ohio, ete. R. Co. v. 
Wheeler, 1 Black (U. S.), 286; Western Union Tel. Co. 
v. Dickinson, 40 Ind. 414, 13 Am. Rep. 295; Herryford 
v. tna Ins. Co., 42 Mo. 148. 

1 Steamship Co. v. Tugman, 106 U.S. 118; Fish v. 
Chicago, ete. R. Co., 53 Barb. (N. Y.) 472; Park Bank 
v. Nichols, 4 Biss. (U. S.) 315; Williams v. Missouri, 
ete. R. Co., 3 Dill. (U. S.) 267. 

16 Southern Pac. Co. v. Denton, 146 U. S. 202; Will- 
iams v. Missouri, ete. R. Co., 3 Dill. (U. 8S.) 267. 
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remarkable conclusion. It is to be observed 
that corporations are not mentioned either in 
the federal constitution or in the judiciary 
act, or, so far as the writer is aware, in any 
of the amendments of the latter act. On the 
contrary, all of those statutes, so far as ex- 
amined by the writer, have used words ap- 
propriate to natural persons only. For ex- 
ample, several statutes of the United States 
have successfully restrained the bringing of 
civil actions in courts of the United States to 
cases in which the person impleaded as de- 
fendant is an ‘‘inhabitant’’ of the district in 
which the action is brought. One of them, 
enacted in 1875, reads as follows: ‘‘No per- 
son shall be arrested in one district for trial 
in another, in any civil action before a cir- 
cuit or district court; and no civil suits hall 
be brought before either of said courts 
against any person, by any original process 
or proceeding, in any other district than that 
whereof he is an inhabitant, or in which he 
shall be found at the time of serving such 
process, or commencing such proceeding.” 
These words must impress the reader as hav- 
ing been drawn for the purpose of designat- 
ing natural persons only. If the word ‘‘in- 
habitant’’ can be applied to a corporation 
aggregate, itis certain that such a corpora- 
tion cannot be appropriately designated by 
the personal pronoun ‘‘he.’’ Nevertheless, 
the federal judiciary, having entered upon 
the very peculiar rule of construction above 
stated, had nothing to do but to carry it out 
as best they could. And they fell into in- 
extricable confusion and contradiction in 
construing the word ‘‘inhabitant,’’ but more 
especially in construing the word ‘‘found,’’ 
as contained in the above and other like stat- 
utes.* To obviate the confusion and un- 
certainty growing out of the use of the word 
‘‘found’’ in the statute above quoted, con- 
gress, in the act of 1887, which was corrected 


17 18 U. S. Stat., p. 470, ch. 137. 

18 The judiciary act of 1789 contained substantially 
the same provision. 1U. S. Stat., p. 79,ch.20. As 
to when a corporation was “found” within a State, 
within the meaning of this word, see Hayden v. An- 
droscoggin Mills, 1 Fed. Rep. 93, Lowell, J.; Eaton v. 
St. Louis Shakspear, etc. Co., 7 Fed.Rep. 189; Ex 
parte Schollenberger, 96 U. S. 369; Runkle v. Lamar 
Ins. Co., 2 Fed. Rep. 9; Williams v. Transportation 
Company, 14 Off. Gaz. (U. 8.) 528; Wilson Banking 
Co. v. Hunter, 7 Reporter, 455. ‘‘Inhabitancy,” in 
case of a corporation created by the concurrent legis- 
lation of two States, see Culbertson v. Wabash Nav. 
Co., 4 McLean (U. S.), 544. 





<= 
in its enrollment by a supplementary actiy 
1888, which act of 1887 amended the actg 
1875, omitted the word ‘‘found’’ and recag 
the statute so as to make it read as follows, 
‘*But no person shall be arrested in one dig 
trict for trial in another, in any civil action 
before a circuit or district court ; and nociyjj 
suit shall be brought before either of sig 
courts against any person, by any origingl 
process or proceeding, in any other district 
than that whereof he is an inhabitant; but 
where the jurisdiction is founded upon the 
fact that the action is between citizens of 
different States, suits shall be brought only 
in the district of the residence of either the 
plaintiff or defendant.!® In 1892 Mr. Jug 
tice Harian, sitting at circuit under a special 
commission, decided, in one of those clear 
and strong opinions which have done 9% 
much to raise his reputation as a judge, that, 
under the act of 1887 above quoted, a rail 
road or telegraph company, chartered bya 
State or by the United States, is an ‘‘inhabit- 
ant’’ of any State in which it operates its 
lines and maintains offices for the transaction 
of its business.” But this salutary doctrine 
was overruled by the Supreme Court of the 
United States, the latter court holding that 
the citizenship and inhabitancy of a corpors 
tion are identical, for the purposes of federal 
jurisdiction founded upon diverse State citi- 
zenship ; so that a corporation can only be 
sued in a court of the United States, at law 
or in equity, in the State under whose laws 
it was created, where the action is brought 
by acitizen of a different State, and where the 
right of action depends upon the fact that 
the plaintiff and defendant are citizens of 
different States ;#1 though the court subse 

19 25 U.S, Stat:, p. 434, ch. 866; 24 U. S. Stat., p.5i2, 
ch. 373. 

2 United States v. Southern Pac. R. Co., 49 Fed. 
Rep. 297. 

21 Shaw v. Quincy Min. Co., 145 U. S. 444. See, alto, 
Southern Pac. Co. v. Denton, 146 U. S. 202; Galveston, 
etc. R. Co. v. Gonzales, 151 U. S. 496. Compare Mar 
tin v. Baltimore, ete. R. Co., 151 U. 8. 673, and Mex 
can Nat. R. Co. v. Davidson, 157 U. S. 201. Severalot 
the federal circuit courts had drifted into the con¢lt- 
sion that inhabitancy under the act of 1887 is substal 
tially identical with citizenship, for the purposesa 
federal jurisdiction founded upon diverse citizenship: 
Booth v. St. Louis Fire Engine Man. Co., 40 Fed. Rep. 
1, 6 Rail. & Corp. L. J. 484; Bansinger, etc. Cash Reg 
ister Co. v. National Cash Register Co., 42 Fed. Rep 
81, 8 Rail. & Corp. L. J. 62; Filli v. Delaware, ete. B 
Co., 37 Fed. Rep. 65. Other federal judges took the 
view which Mr. Justice Harlan took at circuit, thats 
corporation can, for the purposes of such jurisdiction, 



































































Vou. 4: 


a 


quently 
doctrin¢ 
that wo 
country 
bring hi 
that the 
pretatic 
diverse 
conclus 
nationa 
court he 
out of tl 
of inter 
it could 
Vv. C 
profess: 
of pub’ 
shall be 
well as 
State t 
without 
laws of 
and the 
poratio 
cept a | 
tions, 1 
cess Ci 
the Uni 
tion o! 
questio 
there is 
at the 
pass ar 
of fede 
tion m: 
federal 
nent at 
its bus 
become 
outside 
Oregon 
Oregon, 
It seem: 
by the § 
for the 
ing witl 
against 
habitan’ 
ished a 
brino v. 
compar 
Riddle 
also, Mi 
Rep. 34: 
® Re 
Hohors 
Rep. 27 
8 flo 
Fed. Re 


listriet 
it ; but 
n the 
ens of 
only 
or the 
*. JUg. 
pecial 
Clear 
ne 80 
, that, 
a Tail. 
l bya 
habit. 
es its 
action 
ctrine 
f the 
g that 
pora- 
ederal 
@ Citi- 
ly be 
t law 

laws 
ought 
re the 
; that 


Vou. 42 CENTRAL LAW JOURNAL. 








a 
quently found it impossible to apply this 
doctrine in cases of alien corporations, for 
that would send the domestic citizen to the 
country of the origin of the corporation to 
bring his action.” The court must have felt 
that the inevitable logic of its rule of inter- 
pretation, where jurisdiction depends upon a 
diverse State citizenship, demanded the same 
conclusion where it depended upon diverse 
national citizenship ; and sothe federal circuit 
courtheld,“ and the supreme court floundered 
outof the difficulty in which its untenable rule 
of interpretation had placed it, in the best way 
it could. . 

V. Conclusion. — It is submitted to the 
profession that the soundest considerations 
of public policy demand that corporations 
shall be held to answer in the national, as 
wellas in the State courts, within whatever 
State they establish permanent agencies, 
without reference to the question under the 
laws of what State they have been created, 
and that this is especially so in cases of cor- 
porations which have not any residence ex- 
cept a fictitious one in the State of their crea- 
tions, nor any agent there upon whom pro- 
cess can be served. The Supreme Court of 
the United States having, by an interpreta- 
tion of very doubtful propriety, left this 
question in the predicament above stated, 
there is strong reason why congress should, 
at the present session, and without delay, 
pass an act, declaring that, for the purposes 
of federal jurisdiction and venue, a corpora- 
tion may be sued within whatever State or 
federal district it has established a perma- 
nentagency for the purpose of transacting 
its business. Seymour D. THompson. 
become an inhabitant of a State or federal district 
outside of the State of its creation: Miller v. Eastern 
Oregon Gold Mining Co., 45 Fed. R2p. 345; Holmes v. 
Oregon, etc. Co., 6 Sawy. (U. S.) 262, 5 Fed. Rep. 523. 
Itseems clear that where the corporation is created 
by the State within which the federal court sits, then, 
forthe purpose of venue, that is to say, of determin- 
ing within what federal district in the State an action 
iainst it may be brought, it is to be deemed an in- 
habitant of that district within which it has estab- 
ished a permanent business oflice or agency: Zam- 
brino vy. Galveston, ete. R. Co., 38 Fed. Rep. 449; and 
mpare Southern Pac. Co. v. Denton, 146 U. S. 202; 
Riddle vy. New York R. Co., 39 Fed. Rep. 290. See, 
tho, Miller vy. Eastern Oregon Gold Min. Co., 45 Fed. 
Rep. 345. 

® Re Hohorst, 150 U. S. 653; with which compare 
Hohorst y. Hamburg American Packing Co., 38 Fed. 
Rep. 273. 


® Hohorst y. Hamburg American Packet Co., 38 
Fed. Rep. 273. 





INTERSTATE COMMERCE. 


CITY OF HUNTINGTON V. MAHAN. 


Supreme Court of Indiana. 


One charged with peddling without a license in vio- 
lation of a city ordinance where it appeared that a 
firm doing business from New York, through the 
States, had a general agent and distributing agents in 
the State, of whom defendant was one. The distrib- 
uting agents sent their orders to the general ageng 
who forwarded them to New York, and received the 
goods from there. He repacked and sent them to the 
distributing agents who delivered them to their cus- 
tomers. Held, that defendant was engaged in inter- 
state commerce, and was not subject to the ordinance 
as a peddler. 


HACKNEY, J.: The appellee was charged and 
found guilty, before the appellant’s mayor, of 
violating an ordinance of the city prohibiting 
peddling within said city without a license as 
prescribed by said ordinance. On appeal to the 
circuit court there was a special answer by the 
appellee, a demurrer to which was overruled, and 
a special reply by the appellant, a demurrer to 
which was sustained, and upon a trial by the 
court the appellee was acquitted. The questions 
arising upon the rulings as to the special answer 
and special reply more fairly and fully arise upon 
the motion for a new trial, which assigned as 
causes therefor that the finding was contrary to law 
and was contrary to the evidence. Without con- 
flict the evidence established the following facts: 
During and prior to September and October, 1894, 
P. F. Collier & Co. were a firm of book publish- 
ers located in, and conducting their business 
throughout, various States from the City of New 
York. In said months said firm had an agent, P. 
J. Flanady, located in the city of Indianapolis, 
and had other agents traversing the various parts 
of this State, soliciting purchasers and taking or- 
ders for the books so published by said firm, and 
acting solely as the salaried agents of such firm. 
The Indianapolis agency, after receiving the or- 
der for such books as the canvassing agent might 
secure, would combine numbers of such orders 
and forward them to P. F. Collier & Co., at New 
York City, which firm, in response to such orders, 
would ship to the Indianapolis agency the books 
so ordered. When the books so ordered and 
shipped were received at Indianapolis they were 
repacked in parcels to suit the orders from the 
various localities in Indiana, and were shipped to 
such localities for distribution by salaried agents, 
acting for P. F. Collier & Co., in such localities. 
The appellee, while acting as such distributing 
agent at the city of Huntington, on the 5th day 
of October, 1894, and while distributing to various 
purchasers such books of the publications of said 
firm as had been ordered by citizens of said city 
through one Gamble, another agent of said firm, 
during the months of September, 1894, was ar- 
rested for the violation of said ordinance. The 
books being delivered by the appelle had been 
received by him through orders and shipments 
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as above described, and had not prior thereto 
come into storage or become a part of the stock 
in trade in any business conducted wholly within 
the State. The theory upon which the appellee 
was discharged by the lower court, and that upon 
which the judgment of that court is here sup- 
ported, is that the appellee was engaged in inter- 
state commerce, the regulation of which is re- 
served by the federal constitution to the congress 
of the United States, and which is not the subject 
of regulation or restriction by State or municipal 
authority. In the recent case of City of South 
Bend v. Martin, decided by this court, the ques- 
tion here presented was fully considered and 
many of the federal and State decisions were re- 
viewed. The rule there recognized was that if 
the goods, prior to their sale, had come into this 
State, and had become here permanently fixed, 
and mingled with the mass of property within 
this State, and as such were subjected to sale by 
present exposure and delivery, their sale was not 
a transaction of interstate commerce; while, if 
they had not, at the time of their sale, come into 
this State, had not become mingled with the mass 
of property within -this State, were not subject to 
inspection and delivery at the time of the sale, 
the soliciting of orders, and the subsequent ship- 
ment and delivery from another State, were trans- 
actions of interstate commerce. Upon this rec- 
ognized rule there can be no doubt, under facts 
here presented, that this case falls within the 
limits where State and municipal authority has 
no control. In addition to the numerous cases 
cited in City of South Bend v. Martin, supra, see 
In re Spain, 47 Fed. Rep. 208; Jn re Nichols, 48 
Fed. Rep. 164; Jn re Tyerman, 48 Fed. Rep. 167; 
McLoughlin v. City of South Bend, 126 Ind. 471; 
Martin v. Town of Rosedale, 130 Ind. 109. 

The right of congress to regulate interstate com- 
merce ‘‘is coextensive with the subject on which it 
acts, and cannot be stopped at the external bound- 
dary of the State, but must enter its interior, and 
must be capable of authorizing the disposition of 
those articles which it introduces so that they be- 
come mingled with the common mass of prop- 
erty within the territory entered.’’ Brenan 
v. Titusville, 153 U.S. 289; Leisey v. Hardin, 135 
U.S. 100; Gibbons v. Ogdon, 9 Wheat. 1; Brown 
v. Maryland, 12 Wheat. 419. The right to deliver 
goods sold, when not within the State, has the 
same immunity from State or municipal interfer- 
ence by way of taxation as the sale itself has. 
In re Spain, supra. We conclude, therefore, that 
the record discloses no error, and the judgment 
of the court is affirmed. 


Nore.—In accordance with the consensus of author- 
ity, one who goes from house to house with articles 
of commerce, offering them for sale and delivering 
them as sold, is engaged in peddling; and that an ordi- 
nance prohibiting peddling without a license is not an 
interference with interstate commerce, when it is 
sought to apply it toa person who takes about with 
him goods sent to him to sell as agent by a manufact- 
urer in another State and delivers them at the time 
the sales are made; and that it is immaterial that the 





sales are made on the installment plan, and that the 
title remains in the manufacturer until the full prigg 
is paid. City of South Bend v. Martin (Ind. S$. 0), 4 
N. E. Rep. 315. One who canvasses from house ty 
house, leaving goods at a stipulated weekly payment, 
the title to pass to the party renting the goods whey 
the whole amount of the rental is paid, is a peddler, 
within an ordinance requiring peddlers to have g 
license. So held by the Michigan Supreme Court ig 
People v. Sawyer, 64 N. W. Rep. 333. The Supreme 
Court of Errors of Connecticut holds that one making 
regular periodical trips through the country, calling 
on retail dealers only, taking orders and filling them 
from the wagon if he can, otherwise booking them for 
subsequent delivery, is not a peddler, within the meap. 
ing of the law. Pub. Acts Conn. 1893,ch. 121, p, 21, 
See State v. Fetterer, 32 Atl. Rep. 394. 

A peddler is asmall dealer at retail, carrying his 
merchandise with him, traveling from house to house, 
or from town to town, either on foot or on horseback, 
or in a vehicle drawn by one or more animals, expos 
ing his goods for sale and selling them. Randolph y, 
Yellowstone Kit, 83 Ala. 474. The same court further 
holds that ‘the distinctive feature does not consist in 
the mode of transportation, though one of the staty- 
tory modes is essential to constitute a peddler, butin 
the fact that a peddler goes from house to house, or 
place to place, carrying his articles of merchandise 
with him, and currently sells and delivers.” Ballou 
v. State, 87 Ala. 144. 

The dominant idea involved in such an occupation 
seems to be that the individual carries his stock in 
trade, consisting of small wares, on foot or in a vehicle 
about the country, offering them for sale and then and 
there selling them.’”? Stamford v. Fisher, 140 N.Y. 
187. The four elements required to constitute a ped- 
dler are: First, that he should have no fixed place of 
dealing, but should travel around from place to place; 
second, that he should carry with him the wares that 
he offers for sale, not merely samples thereof; third, 
that he should sell them at the time when he offers 
them, not simply enter into an executory contract for 
future sale; and fourth, that he should deliver them 
then and there, not merely contract to deliver them in 
the future. Should any one of these elements be 
found constantly absent from the regular dealings of 
the vendor, he will not be considered a peddler, what- 
ever else he may be. Therefore, one who merely 
solicits orders for future delivery, or sells by sample, 
whether a dealer or simply the agent of a dealer, can 
not be considered a peddler. 

On the other hand, if a vendor travels from place to 
place, se!ling his goods and delivering them on the 
spot, he is a peddler; and where the sales take place 
wholly within the limits of the State, he cannot claim 
that he is engaged in interstate commerce. Commol- 
wealth v. Gardner, 133 Pa. St. 284. 

In a case where the evidence showed that the de 
fendants, who were butchers and kept a meatshop, 
sent out a delivery wagon in charge of an employee 
with meat to be delivered as previously ordered by 
their customers, but at the same time sent out other 
meat with knives for cutting and scales for weighing 
it, and by custom drove from place to place soliciting 
business, not only from the wagon, but by going from 
house to house and inviting the inmates to come 
the street, and selling to such as desired to buy from 
him, cutting up and weighing it out from the wagol, 
these acts constituted peddling by the employer 
City of Duluth vy. Krump, 46 Minn. 435. 

A proprietary medicine dealer, having a permanent 
manufactory and residence in one county, upon which 
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he pays taxes, but who, during certain seasons of the 
year, attends public gatherings for the purpose of ad- 
yertising and introducing his remedies, and publicly 
recommends them as a cure for certain diseases, is 
held to be an itinerant peddler or vendor. Snyder v. 
Closson, 84 Iowa, 184; State v. Gouss, 85 Iowa, 21. 
Indianapolis, Ind. R. D. FISHER. 





INSURANCE—POLICY — CONDITION — LIMITA- 
TION—CONSTRUCTION. 


EGAN V. OAKLAND HOME INS. CO. 


Supreme Court of Oregon, December 23, 1895. 


Under a fire policy providing “‘the loss shall not be- 
come due and payable until 60 days after proof of the 
joss, including an award by appraisers, when required. 
No suit or action on this policy for the recovery of any 
daim shall be sustained until after full compliance by 
the insured with all the foregoing requirements, nor 
unless commenced within 6 months next after the fire 
shall have occurred,”’ the 6 months commence to run 
from the time of the fire, and not from the time right 
to sue accrues. 


Bean, C. J.: The alleged liability of the de- 
fendant rests upon a fire insurance policy issued 
by it covering the property of plaintiff’s assignor, 
and the only question presented by the appeal is 
the proper construction of the following provis- 
ions thereof: ‘*The loss shall not become due 
and payable until 60 days after satisfactory proof 
of the loss herein required has been received by 
this company, including an award by appraisers 
when appraisal has been required. * * * No 
suitor action on this policy for the recovery of 
apy claim shall be sustained in any court of law 
orequity until after full compliance by the in- 
sured with all the foregoing requirements, nor 
unless commenced within 6 months next after the 
fire shall have occurred.’ The fire occurred on 
August 17, 1893, and this action was not com- 
menced until March 15, 1894, only 2 days short of 
7 months thereafter. There is no claim made 
that the delay was caused by the action or non- 
action of the defendant company, or that it oc- 
curred by reason of any dispute or proceedings 
by arbitration concerning the amount of the loss, 
or that a reasonable time did not remain after the 
loss became due and payable in which to bring 
the action; but the simple question here pre- 
sented is whether the time as limited by the pol- 
icy commenced to run at the date of the fire, or 
atthe time the loss was ascertained and became 
dueand payable. It is admitted that the clause 
of the policy limiting the time in which an action 
may be commenced thereon is valid and binding, 
but the contention for plaintiff is that, when con- 
strued in connection with the other provisions in 
the policy, and especially the one providing that 
the loss shall not become due and payable until 
0 days after proof thereof has been furnished to 
the company, it shows an intention‘to give him 6 
months after the right to sue accrued in which to 
bring the action. 

At the outset it is important to observe that, 
under the wording of the clause in question, the 





6 months begin to run from “the time the fire 
shall have occurred,’’ and not from the time ‘‘the 
loss or damage shall have occurred,”’ or ‘‘after 
the loss,’’ or ‘‘after the loss or damage,” as in 
most of the cases cited and relied upon by plaint- 
iff. The latter phrases have been construed by 
some of the courts to mean that the limitation 
shall be computed from the time the amount of 
the loss is ascertained and payable, and the as- 
sured’s right to bring an action accrues, and not 
from the time of the happening of the loss. Steen 
v. Insurance Co., 89 N. Y. 315; Hay v. In- 
surance Co., 77 N. Y. 235-242; Insurance Co. 
Vv. a 54 Ark. 376, 15S. W. Rep. 1034; Barber 
v. Insurance Co., 16 W. Va. 658; Murdock v. In- 
surance Co., 33 W. Va. 407,108. E. Rep. 777; 
Chandler v. Insurance Co., 21 Minn. 85; Spare v. 
Insurance Co., 17 Fed. Rep. 568; Vette v. Insur - 
ance Co., 30 Fed. Rep. 668; Insurance Co. v. 
Fairbank, 32 Neb. 750, 49 N. W. Rep. 711; Ellis 
v. Insurance Co., 64 Iowa, 507, 20N. W. Rep. 
782; Miller v. Insurance Co., 70 lowa, 707, 29 N. 
W. Rep. 411. But other courts of equal weight 
and respectability, have construed such phrases 
to mean that the assured’s right of action must be 
computed from the date of the happening of the 
loss, and not from the time the insurer is re- 
quired to pay. Travelers’ Ins. Co. v. California 
Ins. Co., 1 N. D. 151, 45 N. W. Rep. 703; Fullam 
v. Insurance Co., 7 Gray, 61; Johnson vy. Insur- 
ance Co., 91 Ill. 92; Chambers v. Insurance Co., 
51 Conn. 17; Glass v. Walker, 66 Mo. 32; Brad- 
ley v. Insurance Co., 28 Mo. App. 7; Insurance 
Co. v. Wells, 83 Va. 736, 3S. E. Rep. 349; Blanks 
v. Insurance Co., 36 La. Ann. 599; Lentz vy. In- 
surance Co., 96 Mich. 445, 55N. W. Rep. 993; 
Garido v. Insurance Co. (Cal.), 8 Pac. Rep. 512. 
Other cases, bearing more or less directly on the 
question, could be cited on either side of the 
proposition, but reference is made to a sufficient 
number to show that it can hardly be said that 
the weight of authority is with either contention. 
The courts which hold that the limitation com- 
mences to run at the time the loss is ascertained 
and payable, and not from the date of the hap- 
pening of the loss, do not agree as to the reasons 
for so deciding, but they seem generally to base 
their decisions upon the ground that tbe limita- 
tion clause, when taken in connection with the 
stipulation in the policy giving the insurer a cer- 
tain time after proof of loss in which to pay, is 
inconsistent, ambiguous, and uncertain, and there- 
fore should be construed more strongly in favor 
of the insured. But in the case before us there is, 
in our opinion, no room for construction. The 
stipulation is plain and unambiguous, and sus- 
ceptible of but one meaning, and unless we are to 
disregard entirely the plain and obvious meaning 
of the language used, and we must hold that the 
phrase ‘‘next after the fire shall have occurred,” 
means from the date of the fire, and not 60 days, 
or some other time, thereafter. It is undoubtedly 
true that an insurance policy, like other contracts, 
should be so construed as to effectuate the inten- 
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tion of the parties, and that if any of its terms or 
conditions are ambiguous, they should be con- 
strued most strongly against the insurer; but the 
courts have no right by construction to disregard 
the plain provision of a contract as made by the 
parties, or to hold that it means one thing when 
it says another. Some of the courts which con- 
strue the phrase ‘‘after the loss’’ to mean after the 
loss is ascertained, and the right to sue exists, 
proceed on the assumption that there is no mate- 
rial difference between such a phrase and ‘‘after 
the fire,’ and have construed it in the same way. 
Steel v. Insurance Co., 2 C. C. A. 463, 51 Fed. 
Rep. 715; Friezen vy. Insurance Co., 30 Fed. Rep. 
352; Case v. Insurance Co., 83 Cal. 473, #8 Pac. 
Rep. 534; Hong Sling v. Insurance Co., 8 Utah, 
135, 30 Pac. Rep. 307. And the following cases, 
although construing life insurance policies, may 
be said to hold to the same effect: McConnell v. 
Association, 79 Iowa, 757, 43 N. W. Rep. 188; 
Matt v. Association, 81 Iowa, 135, 46 N. W. Rep. 
857; Allibone v. Casualty Co. (Tex. Civ. App.), 
32S. W. Rep. 569. But we cannot assent to the 
doctrine of these cases. It seems to us that if ‘‘af- 
ter the loss’* means 60 or any other number of 
days after the happening of the loss, there is a 
material difference in the two phrases. As so 
construed, the one fixes, as the period at which 
the limitation shall commence, the time the loss 
is ascertained and payable, and the other, in dis- 
tinct and unequivocal language, the time of the 
fire, which is certainly a different event. In one 
of the leading cases holding the doctrine con- 
tended for by the plaintiff (Steen v. Insurance Co.. 
89 N. Y. 315), Danforth, J., says: ‘“No doubt the 
appellant could have stipulated that the time of 
the fire should be looked to as the event from 
the happening of which the limitation should run, 
but it would require distinct language to show 
that such was the intention of the parties. It ‘is 
not used here. It is found in Schroeder y. Insur- 
ance Co., 2 Phila. 287, one of the cases cited by 
the appellant.** And in the subsequent case of 
King v. Insurance Co., 47 Hun, 1, the Supreme 
Court of New York held that, under a clause in 
an insurance policy providing that no action or 
suit shall be maintained unless ‘*commenced with- 
in 12 months next after the fire shall have oc- 
curred,’ the limitation commenced to run from 
the date on which the fire occurred, and not from 
the expiration of the 60 days given the company 
in which to make payment after the proofs of loss, 
and distinguished the case before it from the 
Steen Case. And Mr. Richards, in his work on 
[Insurance (page 193), in considering the effect of 
a clause in the standard New York policy requir- 
ing suit or action to be commenced *‘within 12 
months next after the fire,’ says: ‘*The limit of 
1 year for bringing suit is valid, and must be ob- 
served, and under the wording of this clause the 
12 months begin to run from the time of the fire, 
and not from the-time of service of proofs of loss, 
which, under the former wording of the policy, 
was held to be the effect of it.” This construc- 
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tion is,in our opinion, in accordance with com. 
mon sense, the plain meaning of the lan 
used, and is abundantly supported by author. 
ity. Hart v. Insurance Co., 86 Wis. 77, 56¥, 
W. Rep. 332; Insurance Co. v. Meesman, 2 Wash, 
459, 27 Pac. Rep. 77; Insurance Co. v. Little, 9 
Ill. App. 431; Hocking v. Insurance Co., 130 Pa, 
St. 170, 18 Atl. Rep. 614; Schroeder v. Insurange 
Co., 2 Phila. 286; King v. Insurance Co., 47 Hun, 
1; McElroy v. Insurance Co., 48 Kan. 200, 29 Pag, 
Rep. 488; Insurance Co. v. Stoffels, 48 Kan, 20}, 
29 Pac. Rep. 479; McFarland v. Association 
(Wyo.), 38 Pac. Rep. 347; Steel v. Insurance 0o,, 
47 Fed. Rep. 863. 

The case principally relied upon by plaintiff as 
supporting his position is Steel v. Insurance Oo, 
supra, decided by the circuit court of appeals of 
the ninth circuit, McKenna and Gilbert, circuit 
justices, and Hawley, district judge, sitting. The 
action was originally commenced in the Circuit 
Court of the United States for the district of 
Oregon on a policy of insurance limiting the time 
for bringing the action to 12 months ‘next after 
the date of the fire from which such loss shall oe- 
cur,’? and on appeal the decree of Judge Deady 
was reversed,—McKenna, circuit justice, dissent- 
ing; the court holding that there was no material 
difference between ‘*12 months next after the fire” 
and ‘*12 months after the loss.’’ and that the lim- 
itation did not commence to run until after the 
loss was ascertained and became payable. On 
appeal to the supreme court this decision was 
affirmed by an equally divided court, no opinions 
being delivered. 14 Sup. Ct. Rep. 1153, 154 0.8. 
518. Itcan hardly be said, therefore, that the 
question is a settled one in the federal courts. But 
we are disposed to give to the circuit court of ap- 
peals all due respect, and would be inclined to 
yield to its judgment if in our opinion the ques- 
tion was less free from doubt. The argument in 
support of the view adopted by the majority is, 
briefly, that because, by the terms of the policy, 
the company could not be sued until certain con- 
ditions were complied with, which would neces- 
sarily consume a part of the time limited, and, 
furthermore, the loss not being payable until 60 
days after the proofs thereof, it might happen, if 
the limitation clause should be construed accord- 
ing toits language, that the action would be 
barred before the right to sue actually accrued un- 
der other clauses in the policy, and therefore the 
parties cannot have meant what they expressly 
said. We cannot yield our assent to this line ofrea- 
soning. Assaid by the Supreme Court of Wiscon- 
sin, in the case of Hart v. Insurance Co., supra: “It 
does violence to plain words. It smacks (00 
strongly of making a contract which the parties 
did not make. It construes where there is 20 
room for construction. Plain, unambiguous 
words, which can have but one meaning, are nd 
subject to construction. “IT'welve months nest 
after the fire’ has one certain meaning, and butone 
It can have no other. It may well be that the insurer 
may, by his acts, waive the limitation, or estoP 
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himself from insisting on it, as held in the cases 
of Killips v. Insurance Co., 28 Wis. 472; Blanks 
y. Insurance Co., supra, and Johnson vy. Insurance 
Co., supra; but the invocation of this principle 
does no violence to the contract of the parties.” 
If, acting in good faith and with reasonable dili- 
gence, the conditions precedent to a right of ac- 
tion cannot be completed by the insured so as to 
jeave a reasonable time thereafter in which to 
sue, and this fact is made to appear by the plead- 
ings and proof, the courts should declare the 
limitation inoperative or void, and not disregard 
the plain wording of the contract, or incorporate 
into it a provision which the parties themselves 
did not see fit to insert. In our opinion, there- 
fore, the court below committed no error in hold- 
ing that the limitation commenced to run from 
the time the fire occurred, and not when the loss 
became due and payable, and the judgment is 
affirmed. 


Nore.—In no branch of the law has there been so 
much “judicial legislation,” 4 in insurance cases. 
The hardship to the policy-holder, or a prejudice 
against the companies in general, they have been de- 
cared by one court (Kentucky Mutual Ins. Co. y. 
Jenks, 5 Ind. 96) not to be ‘“‘favorites of the law,” 
have led to much that cannot well be explained on 
any other theory. The writer had an illustrative ex- 
perience in arguing a case before a supreme court, 
which required some ‘‘judicial legislation” to hold 
the company liable. Counsel against the company 
had contended that a particular phrase did not mean 
what itwas plainly intended to mean. The court 
readily assented to the writer’s proposition, thata 
contract, meaning what the company intended this to 
mean, would be valid. The argument had assumed a 
colloquial phase, and the request was made to each of 
the judges for a phrase that would better express 
what was intended. Each in turn attempted to write 
such a phrase, and each admitted that it could not be 
made more clear and definite. Nevertheless the 
lower court was affirmed. The ‘tpoor widow woman,”’ 
as counsel tautologically called the plaintiff, was more 
persuasive than the court’s own admission against the 
correctness of the judgment. The Supreme Court of 
Oregon, in Egan vy. Oakland Home Ins. Co., has made 
avery satisfactory opinion in its reasoning and con- 
clusion. The phrase under construction, and like 
phrases, have often been before the courts. There is 
much conflict in the authorities as to the time when 
the limitation begins to run; some holding that the 
limitation begins to run from the date of the fire, in- 
jury or death, and others that it does not begin to run 
until after the right of action has accrued,—that is, 
until all preliminaries to the payment of the loss, as 
the making of proofs of loss, arbitration, ete., have 
been disposed of. Most of the cases bearing upon 
the question of extending the time limited for com- 
Mencing suit, holding the limitation to run from a 
later date than that specified in the policy, are cases 
of fire insurance, which limit the time to a certain 
number of months after the loss or after the fire; and 
Tequire proofs of loss to be furnished, or other condi- 
tions precedent to the right of action to be performed, 
for which time is allowed, or which necessarily con- 
sume time. The federal courts are inclined to the 
Position that the limitation runs only from the time 
the cause of action accrues (cases cited in opinion, 
supra), although the policy reads a certain number of 





months after the loss, or after the fire; but in the 
State courts this is reversed, and, while a respectable 
number hold that a limitation of a certain time for 
beginning action, after the loss or after the fire, shall 
not run from the date of the loss or of the fire, but 
from the time the cause of action accrues, a consid- 
erably larger number of cases are found where the 
decisions are directly tothe contrary of this, and a 
number which are somewhat equivocal and claimed 
by both parties; and some make a distinction between 
the meaning of the phrases “after the loss” and “‘after 
the fire.”’ 

Commencement of Action.—In the absence of statu- 
tory provision a suit is generally considered com- 
menced, within the limitation clause in the policy, 
when the complaint is filed in the clerk’s office and 
the summons issued; and the fact that the summons 
is returned, and anew writ issued after the expira- 
tion of the limitation, has been held not material. 
Virginia, F. & M. Ins. Co. v. Vaughn, 88 Va. 832; 
Everett v. Niagara Ins. Co., 142 Pa. St. 322; Peoria, 
F. & M. Ins. Co. v. Hall, 12 Mich. 202. In the absence 
of evidence a writ is supposed to issue ou the day of 
its date, in computing the time in which to sue. Mer- 
chants’ Mutual Ins, Co. v. Lacroix, 35 Tex. 249. An 
amendment, where the cause of action remains the 
same, is not a new action, and, therefore, the limita- 
tion will not apply. Thomas v. Fame Ins. Co., 108 
Ill. 91; U. S. Life Ins. Co. v. Ludwig, 13 Ins. L. J. 488; 
Bentley v. Standard Fire Ins. Co. (W. Va.), 23S. W. 
Rep. 584. The limitation does not apply to new par- 
ties on a creditor’s bill brought within the time. Pen- 
nell v. Lamar Ins. Co., 73 Ill. 303. Where the insurer 
is not accessible to service within a reasonable time 
before the expiration of the limitation, it has been 
held not toapply. Peoria, M. & F. Ins. Co. v. Paul, 
12 Mich. 202. A presentation of a claim, and demand 
for payment, however, cannot be considered as a 
prosecution of asuit. Harris v. Phoenix Ins, Co., 35 
Conn. 310. The fact that a prior suit has been 
brought, and for some reason has been dismissed, or 
been lost, does not delay the period of limitation, not- 
withstanding such a provision in the general statute 
of limitation. McIntyre v. Michigan State Ins. Co., 
52 Mich. 188; Brown v. Roger Williams Ins. Co., 7 R. 
I. 301; Riddlesbarger v. Hartford Ins. Co.,7 Wall. 
386; McFarland v. tna Ins. Co., 6 W. Va. 437. Nor 
is it material that a prior suit was broughtin a for- 
eign jurisdiction, orin a wrong jurisdiction. Key- 
stone Mutual Benefit Ass’nv. Norris, 115 Pa. St. 446. 
Contra: Madison Ins. Co. v. Fellowes, 1 Dis. 217. An 
attachment execution served on the company within 
the time is no excuse for a delay in bringing the ac. 
tion. Schroeder v. Keystone Ins. Co., 2 Phila. 286. Also 
see Hocking v. Howard Ins. Co., 180 Pa. St. 170; 
McElroy v. Continental Ins. Co., 48 Kan. 200. 

Within—Months after the Loss.—Where the policy 
provides that the loss shall be payable “sixty days 
after due notice and proof of the same,” and limits 
the time for bringing action to “six months next after 
the loss shall occur,’”? the West Virginia Supreme 
Court holds that in such case the six months’ limita- 
tion runs from the time when the cause of action ac- 
crues, and not before, and that this was “the intent 
of the parties.” Barber v. Ins. Co., 16 W. Va. 658. In 
the later case of Murdock v. Franklin Ins. Co., 38 W. 
Va. 407, the court, after quoting from Barber v. Ins. 
Co., concludes, ‘‘so that case is authority for the posi- 
tion (1) that the limitation does not begin until the 
cause of action accrues; and (2), that it does not be- 
gin from the actual loss—thus departing from the 

etter of the policy.”” The same rule seems to be 
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firmly established in Iowa. Eggleston v. Ins. Co., 65 
Iowa, 308; Ellis v. Ins. Co., 64 Iowa, 507; Quinn v. 
Ins. Co., 71 Iowa, 615; Miller v. Ins. Co., 70 Iowa, 704. 
Two reasons for this line of decisions are given in the 
different cases in Iowa. One reasonis the assump- 
tions made in the West Virginia cases, that such was 
the intention of the parties. Ellis v. Ins. Co., supra. 
The other reason is, that there is arule of construc- 
tion of limitations, both by statutes and by contract, 
that the limitation runs only from the time when the 
right of action accrues. Such is also the ruling in 
Nebraska. Fireman’s Fund Ins. Co. v. Buckstaff, 56 
N. W. Rep. 697; German Ins. Co. vy. Fairbanks, 32 
Neb. 750. New York takes the same view. Hay v. 
Ins. Co., 77 N. Y. 235; Mayor, etc., v. Hamilton Fire 
Ins. Co., 39 N. Y. 45; Steen v. Niagara Ins. Co., 89 N. 
Y. 315. Also Arkansas. Sun Ins. Co. v. Jones, 54 
Ark. 376. And Wisconsin. Killips v. Putnam Ins. 
Co., 28 Wis. 472. Also, see Vette v. Clinton Fire Ins. 
Co., 30 Fed. Rep. 668. The great preponderance in 
number of decisions is against this view, but the 
courts taking this view are courts of eminence, and 
they are entitled to respect; and, if their position is 
sustained by convincing reasons, mere numbers 
should not be allowed to prevail against them. Their 
number is sufficient to make a very respectable array, 
but the weight of these decisions as authority is 
greatly reduced by the fact that they do not agree as 
tothe basis or reason upon which they rest. All of 
the courts mentioned cite New York cases as sustain- 
ing them, so that itis important to determine just 
how far the New York cases do sustain them. Hay 
v. Star Ins. Co., supra, was asuit upon a policy of fire 
insurance requiring proofs of loss to be furnished, 
and making the loss payable sixty days after proof, 
and limiting the time for commencing action to twelve 
months after the loss. The court (one judge dissent- 
ing), says: “The loss should be deemed to occur 
when the company pays it, or may be lawfully called 
upon to payit. The loss, then, and not until then, 
practically occurs toit. These words may, in some 
clauses, refer to the destruction of the property, but 
it does not necessarily follow that they do in this.” It 
is tobe remarked that of the States we have men- 
tioned as citing New York cases as authority for their 
decisions, none but Arkansas adopt this reason for its 
decision. The West Virginia court characterizes its 
decision expressly as “departing from the letter of 
the policy.’”? Cases holding that “after the loss’ has 
reference to the time of the fire are HeklaIns. Co. vy. 
Schroeder, 9 Bradw. 472; Carroway vy. Merchants’ Ins. 
Co., 26 La. Ann. 298; Peoria Sugar Refining Co. v. 
Canada, F. & M. Ins. Co., 12 Ont. App. 418; Pro- 
vincial Ins. Co. v. tna Ins. Co., 16M. C. Q. B., 135; 
Peoria, M. & F. Ins. Co. v. Whitehill, 25 Ill. 466; Car- 
roway v. Merchants’ Mut. Ins. Co., 26 La. Ann. 298. 
Within—Months after the Fire, etc.—While there 
may be some show of reason in holding that a pro- 
vision in a policy requiring suit to be brought within 
a certain number of months “after the loss,’? means 
that the limitation begins to run from the time when 
the loss is payable, and not from the date of the fire, 
it would seem that such reasoning would not apply 
where the policy requires suit to be brought within a 
certain number of months “after the fire,’ yet very 
respectable courts have decided that there is no real 
distinction between the meaning of the clauses; that 
‘“‘after the loss’? and ‘‘after the fire” mean identically 
the same thing; and that the limitation in the latter 
case does not begin to run until time for payment of 
the loss has accrued. This isthe rule inthe federal 
courts (cases cited in opinion, supra). But it may be 
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said that the cases in the federal courts are entitled 
little weight, as the judges were divided on the 
tion. In Case v. Sun Ins. Co., 83 Cal..473, following 
the rulings of the federal court, the court seemsty 
have arrived at the conclusion announced by reagoy 
of the fact that the company exacted full compliang 
with all of the conditions of the policy; and that, after 
complying, or attempting to comply with such cong. 
tions, the twelve months within which to bring the 
action had expired. The court, in the opinion, sayy 
that this case is distinguishable from cases in whig 
the plaintiff had ample time, after his right of action 
accrued, to have commenced it within twelve months 
after the loss occurred; but further says, ‘We must 
concede, however, that’? those cases are not “alto 
gether in harmony with the cases which we followin 
this case.”? Other cases so holding are Fireman's 
Fund Ins. Co. v. Buckstaff, 56 N. W. Rep. 696; Ger. 
man Ins. Co. v. Davis, 59 N. Y. 698. These decisions 
reach results more clearly in opposition, if sucha 
thing be possible, tothe meaning and intent of the 
parties, as expressed inthe language used, than do 
the cases which hold that the words “‘after the los 
occurs” mean “after the cause of action accrues,” 
They have notin their favor even the argument of 
the New York courts, that the loss meant is thefloss 
to the insurer by the accruing of a cause of action 
against him, and not the loss by fire of the property 
insured. It would seem incredible that, when the 
parties say six or twelve months next after the date of 
the fire they mean six or twelve months after some 
other date or event. In State Ins. Co. v. Stoffels, 4 
Kan. 205 (cited by the court in the opinion, supra), 
the court, in construing this clause, says: ‘This lan 
guage of the policy sued on differs from the language 
of those policies in which the limitation takes effect 
from the time when the ‘action accrues,’ or the 
‘loss accrues.’ or which use some other more general 
and less definite language, which must be construed 
by the courts. The language of this policy needs no 
construction, and, in fact, admits of none.” 

>» Within—Months after the Death or Injury.-In 
Cooper v. U. S. Mutual Acc. Ass’n, 57 Hun, 407, 10N. 
Y. Supp. 748, the policy required the action to be be- 
gun within “one year from the time of the alleged ac- 
cidental injury.”? The court held that the plaintiff had 
twelve months to bring a suit after the right of action 
was complete. On appeal of this case to the Courtol 
Appeals of New York, 182 N. Y. 334, that court arrived 
at the same conclusion, viz: that the action was not 
barred by the limitation, but by a different reasoning. 
It says: “It will be observed that provisions are made 
in the certificate for two different persons, who, upon 
the happening of the event specified, may have a right 
of action agaiast the association. One provision isin 
favor of Cooper, who may recover during his life-time 
the amount provided for his disability resulting from 
the accidental injury received; the other is to his 
wife, which is for the injuries which she suffers 
by reason of his death, resulting from such accident. 
The accident received by Cooper did not injure the 
plaintiff or give her a right of action until! death en 
sued. So far as she is concerned the infliction of the 
wound is but the beginning, and the death is the com 
pletion of the injury. Her suit must be ‘commenced 
within one year from the time of the alleged ace 
dental injury;” in other words, within one year from 
the time of the injury to her, which was the death of 
her husband as the result of the accident.” Also se 
Voorheis v. People’s Mut. Ben. Soc., 91 Mich. 46%. 
The Michigan case (91 Mich, 469, supra), was over 
ruled by the later cases of Law v. New England Mut. 
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Ace. Ass’n, 94 Mich. 266, and Shackett v. People’s 
Mut. Ben. Soc., 64 N. W. Rep. 875, where the court 
held that the action must be commenced within one 
year from the time of the alleged accidental injury. 
Alsosee lowe V. U. S. Mutual Acc. Ass’n, 20 S. E. Rep. 
169; Provident Fund Soe. v. Howell, 18 South. Rep. 
gi. Incases of life insurance the New York courts 
have adopted a different rule from that applied to 
fire and accident insurance. In Sweetser v. Metropol- 
itan Life Ins. Co., 59 N. Y. St. 249, where the policy re- 
quired action to be brought within one year after ‘‘the 
death of the insured,’ the court held that the limita- 
tion began to run from the date of the death of the 
insured; and so in Elliott v. Mut. Ben. Life Ass’n, 27 
N. Y. Supp. 696. The New York courts announcing 
these decisions do not attempt to distinguish these 
eases from the cases of fire and accident insurance, in 
which a different rule was announced. It must be 
said that in all, or nearly all, of the cases holding that 
“sfter the loss,” ‘‘after the fire,”’ ‘“‘after the accidental 
injury,” or “after the death,” mean after the right of 
action has matured, the courts might have arrived at 
thesame conclusion without doing violence to the 
language of the contract, as some of them plainly ad- 
mitthey have done. The companies in those cases 
might have been held under the doctrine of estoppel 
orwaiver. Thus, in Phenix Ins. Co. v. Steele (cited 
inthe opinion, supra), the company had prolonged 
the negotiations for settlement beyond a reasonable 
time, as the court expressly found, and had thereby 
waived the limitation clause; and so, in Case v. Sun 
Ins. Co., supra, the negotiations for settlement con- 
tinued for nearly two months after the expiration of 
the limitation period. If the company prolongs ne- 
gotiations for settlement beyond the limitation period 
named in the policy, or within avery short time of 
itsexpiration, it certainly should be held to have 
waived such limitation, or be estopped to insist on it 
as a defense; and where it has waived it, or it 
is estopped to dnsist on it as a defense, the 
insured may bring his action within any 
time allowed by the generul statute of limita- 
tions; but where the company had done nothing to 
induce the insured to delay his action and has not de- 
manded proofs of loss, arbitration, examination of the 
insured, or other things provided by the policy, there 
can be no sufficient reason for not holding that the 
period of limitations runs from the date of the fire, 
accidental injury, or death. And so, if a company 
has been negotiating with an insured, looking to an 
amicable settlement of the claim, but has ceased such 
negotiations, four, five or more months before the ex- 
piration of the limitation period, there can be no suf- 
ficient reason for not making a like ruling in such 
tases. The courts should give full meaning to every 
provision of the contracts of insurance companies the 
same as they do to contracts of individuals: but it 
clearly appears that they have not done so in constru- 
ing the limitation clause in policies of insurance. As 
said by the Supreme Court of Wyoming, McFarland 
Y. Ass’n, 88 Pac. Rep. 347, cited in opinion, supra, “in 
no kind of contracts, except of contracts of insurance, 
have such constructions been given to similar lan- 
guage or such departure from the meaning of words 
been tolerated. No such construction of statutes has 
been made.” JOHN A. FINCH. 
Indianapolis, Ind. 








JETSAM AND FLOTSAM. 


WHEN DOES A COLLECTING BANK BECOME A DEBTOR? 

Two recent cases sharply illustrate the diverg- 
ence of judicial opinion regarding the liabilities of a 
bank that has collected paper for another. In one in- 
stance the collection was made before the insolvency 
of the collecting bank, and after the insolvency the 
latter was held a trustee for the amount collected. 
Winstandley v. Second Bank of Louisville, 41 N. E. 
Rep. 956 (Ind.). In the other case the collection was 
made after insolvency, but before assignment, and the 
collecting bank was aheldadebtor. Sayles v. Cox, 
32 S. W. Rep. 626 (Tenn.). 

The [ndiawa court assumes that the collecting bank 
was a trustee, and devotes itself chiefly to the discus- 
sion of whether the trust fund can be traced 
into the bank assets. This assumption seems 
erroneous. The ordinary understanding and usage 
between banks and their customers, when notes 
are indorsed to a bank for collection is not 
that the bank is to keep separate the proceeds 
and remit them in specie, but that they are to be 
turned into the general funds of the bank, which then 
becomes liable for the amount either by a check to the 
customer, or a draft in his favor upon some third per- 
son. Such being the usual understanding, it is just to 
hold, in the language of the Massachusetts Supreme 
Court, that “one who collects commercial paper 
through the agency of banks must be held to impliedly 
contract that the business may be done according to 
their well known usages, so far as to permit the 
money collected to be mingled with the funds of the 
collecting bank.’”? Freeman’s Bank v. National Tube 
Co., 151 Mass. 413. As pointed out in Tinkham v. 
Heyworth, 31 Ill. 519, banks charge no fee for holding 
money collected, except the right to use it until itis 
demanded, and if they are not to be allowed to exer- 
cise this, they must be entitled to compensation as 
safety deposit companies for moneys collected—an 
idea not apt to enlist commercial favor. Certainly all 
arguments based upon commercial convenience and 
usage support the view that after collection the col- 
lecting bank should be considered a debtor, and if it 
becomes insolvent before the customer has been paid 
the latter must come in with the other general credit- 
ors. Nothing in this, of course, prevents a collecting 
bank from making itself a trustee by special under- 
standing with its customer, as in Bank v. Weems, 69 
Tex. 489. 

The Tennessee case errs in the opposite direction. 
When the officers of a bank know it to be insolvent at 
the time they accept paper for collection, it is a fraud 
upon its customer for the bank to take the proceeds 
in exchange for its own liability, and after collection 
they should be treated as trust property for the cus- 
tomer’s benefit. Somerville v. Beal, 49 Fed. Rep. 790; 
Jockusch v. Towsey, 51 Tex. 129.—Harvard Law Re- 
view. 
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WALKER ON PATENTS. 

Since the first edition of this work in 1883 it has 
justly been regarded as the authoritative treatise on 
the subject of the patent laws of the United States. 
This is the third edition. Many improvements on 
the second edition have been made, and a great num- 
ber of new and important cases have been added. The 
experience of the author for a great number of years 
as a practitioner in the line of patent causes is an as- 
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from ‘‘intentional injuries” and other specified eg 
does not exempt the insurer from liability for injurig 
inflicted independently by third persons, where the 
other causes specified all involve acts in which the jp. 
sured must participate by intent or consent.—Burroy 
Vv. AMERICAN MoT. ACC. Ass’N, Wis., 65 N. W. Rep. a, 


2. ACTION—Oil Well.—Where a pipe-line company yp. 
ceives oilfrom the person in possession of the welj 
which furnishes such oil, another claimant of the oy 
cannot sue the company for the oil, or the value there. 
of, as this involves the question of title to the welj,_ 


GIFFIN V. SOUTHWEST PENNSYLVANIA PIPE Lungs, 
Penn., 33 Atl. Rep. 578. 
3. ADMINISTRATION — Allowance — Homestead,—4 


widow living with and sole heir of her widowed mother 
at the time of the latter’s death, is entitled to the home 
stead or allowance in lieu thereof, under Rey, St. tit, 
37, ch. 18, providing that the homestead, or an allow. 
ance in lieu of it, shall, if there be no widow, be deliy. 
ered to the guardian of the minorchildren and unmar. 
ried daughters, if any, living with the family,— 
KRUEGER V. WOLF, Tex., 338. W. Rep. 663. 


4. ADVERSE POSSESSION—Parol Contract of Sale.—4 
vendee of land in possession undera parol contract of 
sale holds adversely to his vendor from the time that 
the contract is executed by the payment of the pur 
chase money.—WARD Vv. COCHRAN, U.S. C. C. of App., 
71 Fed. Rep. 127. 


5. AGISTER’S LIEN — Priority.—Where an _ agister 
leaves the stock he is feeding and caring for to be 
herded temporarily by another person, and they are 
driven off during his temporary absence by the owner 
or one having a special ownership in them, the agister 
will not be deemed to have lost his lien if, witain a 
reasonable time, he demands a return of the stock.— 
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may be recovered, though there was no battery.— 
LEACH V. LEACH, Tex., 33S. W. Rep. 703. 


8. ASSIGNMENT — Mistake of Law — Fraudulent Con- 
veyance.—A mistaken belief that certain mortgages 
were Valid securities is a mistake of law, and an action 
to set aside a conveyance made under such belief can- 
not be maintained in the absence of an allegation that 
the grantor was ignorant of the facts invalidating such 
secrrities.—KYES V. MERRILL FURNITURE CO., Wis., 6 
N. W. Rep. 735 


9. ASSIGNMENT FOR BENEFIT OF CREDITORS—Presenta- 
tion of Claim.—One who, through his own fault and 
neglect, fails to present for allowance hisclaim against 
an assigned estate within the time allotted therefor 
by law,in conformity with the order of the county 
court, is forever barred, and will not ‘thereafter be 
permitted to prorate with other creditors of the estate. 
—COMMERCIAL NAT. BANK OF OMAHA V. LipP, Neb., 6 
N. W. Rep. 777 

10. ASSIGNMENT FOR CREDITORS — Estoppel of 
Creditor.—The fact that asubcontractor has requested 
the contractor’s assignee for the benefit of creditors to 
complete the work in order that, under a previous 


UNITED STATES C. C......... eccccccccccces seeseeeeeseeee 88 | agreement with the assignor, the amount due onthe 
U.S. C.C. OF APP., 4, 11, 74, 75, 87, 89, 108, 111, 160,164, | contract may offset his own liability to the insolvent, 

176 willestop him from asserting that the assignment is 
Sse Miketdne Heewewocesececesepeesons o eeecccccccce eee 52, 86 fraudulent as to creditors.—GROVES V. RICE, N. Y., # 
WEST VIRGINIA......-.+++.+++++-25, 60, 106, 121, 130, 196, 215 | N. E. Rep. 664. 


WISCONSIN, 1, 8,18, 27, 36,53, 80, 95, 105, 114, 161, 192, 199, 
203, 213 


1. ACCIDENT INSURANCE — ‘‘Intentional Injuries.’’"—A 
policy insuring against injuries througn “external, 
violent, and accidental means,” except when resulting 


11, ASSIGNMENT FOR CREDITORS — Necessity of Wit 
ness.—Under Act Neb. June 1, 1883, requiring a volun- 
tary assignment for the benefit of creditors to be es 
ecuted in the same manner as a conveyance of real €& 
tate, taken in connection with Const. St. Neb. 1891, ch. 
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41, § 4324, requiring a deed of real estate to be executed 
ip the presence of at least one competent witness, who 
shall subscribe his name, an assignment which is not 
witnessed is invalid, and conveys no title, as against 
an attaching creditor.—SUMMERS V. WHITE, U.S.C. C. 
of App., 71 Fed. Rep. 106. 

12. ATTACHMENT .—Persons suing out an attachment, 
and executing a bond to indemnify the sheriff for seiz- 
ure of goods belonging to another than the attachment 
defendant, are liable tothe owner for the trespass.— 
Rice V. WOOD, Ark., 33 8S. W. Rep. 636. 

1g. ATTACHMENT — Affidavit.—A junior attaching 
creditor, the affidavit for whose attachment, made by 
his agent, alleges as the source of deponent’s informa- 
tion letters from his principal, has no standing to urge 
that asenior attachment be set aside onthe ground 
that the affidavit therefor alleges deponent’s source of 
information to be acablegram from the foreign cor- 
respondent of deponent’s firm.—LADENBURG V. Com- 
MERCIAL BANK OF NEWFOUNDLAND, N. Y., 42 N. E. Rep. 
587. 

14, ATTACHMENT — Care of Attached Property.—It is 
the duty of an officer who seizes personal property ou 
a writof attachment totake such property into his 
actual possession, and to keep it under his control and 
have it forthcoming to answer the judgment of the 
court,and fora neglect of this duty such officer and 
his sureties are liable tothe party injured thereby.— 
WILLIAM DEERING & CO. v. WISHERD, Neb., 65 N. W. 
Rep. 788. 

15, ATTACHMENT—Insolvent Debtor.—As an insolvent 
cannot lawfully send his property out of the State in 
the usual course of business, his property becomes 
subject to attachment where he shipped goods to other 
States to fill orders, the title remaining in the insolv- 
entuntil] delivery.—QUEEN CITY MANUF’G Co. V. BLA- 
LACK, Miss., 18 South. Rep. 800. 


16. ATTACHMENT — Title to Goods—Bill of Lading.— 
Where claimant alleges title to a carload of grain, at- 
tached asthe property of the shipperand consignee, 
by indorsement and transfer ofthe bill of lading prior 
tothe attachment, plaintiff whojoins issue,in effect 
asserting that the indorsement was subsequent to the 
levy, cannot give evidence of custom to overcome 
claimant’s showing of title by such indorsement: and 
trdnsfer; any evidence of custom given by claimant 
having simply amounted to a statement of what his 
legal rights were by reason of the indorsement and 
transfer.—MERCANTILE BANKING CoO. Vv. LANDA, Tex., 
88. W. Rep. 681. 


li. BaNKS—General or Special Deposits — Overdraft. 
—Where a customer of a bank, who has overdrawn, 
and thus stands indebted in open account to the bank, 
makesa general deposit therein, the presumption of 
law isthat such deposit was made and received towards 
the payment of such overdraft.—NICHOLS V. STATE, 
Neb.,65N. W. Rep. 774. 


18. BanKS—Negligence of Payee in Collecting Check. 
-Where a letter containing a check drawn on a bank 
ina foreign city was sent to the plaintiff's former post- 
office address, and was sent from there, without un- 
necessary delay, to the place where he had removed, 
butsaid bank had suspended before the letter was re- 
ceived, plaintiff was not chargeable with negligence in 
failing to receive and forward the check.—LLoyD Vv. 
OSBORNE, Wis., 65 N. W. Rep. 859. 

19. BonD—Concealment by Principal.—Gen. St. § 1389, 
Provides that a right of action fraudulently concealed 
shall be deemed to accrue when discovered by him in 
Whose favor it exists: Held, that where the principal 
ina fidelity bond concealed from the obligee a breach 
ofthe bond, limitations did not run in favor of the 
surety until discovery by the obligee of his right of ac- 
tion. —EIsInG v. ANDREWS, Conn., 33 Atl. Rep. 585. 

2%. CARRIERS — Ejection of Trespasser—Gross Negli- 
gence.—Care must be taken, in removing a trespasser 
from a moving railway train, not to expose him to 
Serious injury, and whether such train is running too 





fast, under the circumstances, to admit of the exercise 
of the right of ejection, is a question of fact, to be sub- 
mitted to the jury under proper instructions.—UNION 
Pac. Ry. Co. v. MITCHELL, Kan., 43 Pac. Rep. 244. 

21. CARRIERS—Passengers—Liability of Receiver.— 
In an action against a railroad company for injuries 
received from a defective platform while alighting 
from a moving train, where the pleadings put in issue 
the question of contributory negligence, it is revers- 
ible error to instruct that plaintiff cannot recover if he 
leaped from the train in a reckless manner, without 
also submitting the issue of contributory negligence 
in leaping from the train at all.—Missour!, K. & T. Ry. 
Co. Vv. WYLIE, Tex., 338. W. Rep. 771. 

22. CARRIERS—Personal Injuries — Stipulations.—In 
an action for personal injuries received by a shipper 
while riding in a stock car with a horse shipped by 
him, evidence of a custom onthe part of defendant’s 
conductors in permitting the shippers of live stock to 
ride in the car with the stock is admissible to showa 
waiver by defendant of a stipulation in the shipment 
contract requiring plaintiffto ride in the caboose.— 
Missour!, K. & T. Ry. Co. oF TEXAS V. COOK, Tex., 33 
S. W. Rep. 669. 

23. CHATTEL MORTGAGE—Attachment-—Where prop- 
erty has been seized under a writ of attachment regu- 
larly issued and levied, the court acquires jurisdiction 
over the property, so far, at least, as to render the 
custody of its officers lawful; and jurisdiction to that 
extent is not lost, so Jong as the action remains pend- 
ing, by failure to serve process in the main action 
upon the defendant.—DARNELL V. MACK, Neb.,65N. 
W. Rep. 805. 

24. CHATTEL MORTGAGE—Fraudulent Sale by Mort- 
gagee.—A sale by a mortgagee of chattels worth much 
more than the mortgage debt, fraudulently made, toa 
vendee participating in the fraud, for the purpose of 
defeating creditors of the mortgagor, and depriving 
them of any benefit from the surplus over the mort- 
gage debt, conveys no title, and such fraudulent 
vendee has no standing in court to assert a claim 
against a sheriff who has attached the goods at the 
suit of creditors of the mortgagor.—COLLINGSWORTH 
Vv. BELL, Kan., 43 Pac. Rep. 252. 


25. CONFLICT OF Laws — Action against Foreign Ex- 
ecutor.—A grant of administration or letters testamen- 
tary in another State has no force outside that State, so 
as to subject the administrator or executorto a suit 
here for an account, unless he reside and have assets 
here.—ONEY V. FERGUSON, W. Va., 23S. E. Rep. 710. 

26. CONFLICT OF LaWs—Actions in other States.— 
Garnishee proceedings commenced in the State against 
arailroad company for wages due an employee are 
not abated by the commencement of an action, in an- 
other State, by the employee against the railroad for 
such wages.—WILLARD V. STURM, lowa, 65 N. W. Rep. 
848. 

27. CONSTITUTIONAL LAW—Legislative Powers—Insur- 
ance.—Laws, 1891, ch. 195, empowering the insurance 
commissioner to adopt a printed form, in blank, ofa 
policy of fire insurance, together with such conditions 
as may be indorsed thereon, which, as near as the 
same can be made applicable, shall conform to the type 
and form of policy adopted by another State, is uncon- 
stitutional, as a delegation of legislative power.—Dow- 
LING V. LANCASHIRE INS. CO., Wis.,65 N. W. Rep. 738. 

28. CONSTITUTIONAL LAW — Municipal Corporation— 
Ordinance.—The legislature has authority to confer 
power upon a city to regulate the location or to pro- 
hibit the’ maintenance of slaughter-houses in the city 
limits.—BEILING V. CITY OF EVANSVILLE, Ind., 42N. E. 
Rep. 621. 

29. CONSTITUTIONAL Law—Water for Irrigation.—Act 
March 19, 1889, and Act March 29, 1893, amendatory 
thereof, authorizing the appropriation of the waters 
of all natural streams in the arid districts of the State 
for purposes of ‘irrigation, domestic and other bene- 
ficial purposes,” to the exclusion of the use there- 
of by other riparian owners for any but domestic uses, 
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without providing any compensation to such other 
riparian owners, violates Const. art. 1, prohibiting the 
taking of private property (section 17) without com- 
pensation.— BARRETT V. METCALFE, Tex.,33 8. W. Rep. 
758. 

30. CONTEMPT—Constructive Contempt.—A complaint 
is insufficient as the foundation of proceedings for 
constructive contempt which fails to state the facts 
constituting the alleged offense, and showing that the 
act of the accused amounts to a fraud upon the court, 
or tends to hinder or embarrass it inthe administration 
of justice.—COOLEY V. STATE, Neb., 65 N. W. Rep. 799. 


31. CONTRACT—Action—Domicile.—Where sureties on 
a bond agree therein that the obligor may, without 
their consent, vary the original contract, ‘‘as to work- 
ing district assigned, and otherwise,” his note, made 
as evidence of a liability incurred under the bond, 
made payable in a county other than the domicile of 
the sureties, becomes a portion of the original con- 
tract, and the sureties, being bound thereby, may be 
sued on the note in the county where it is payable.— 
TAYLOR V. GRIBBLE, Tex., 338. W. Rep. 765. 

82. CONTRACT — Coustruction — Bond.—A_ building 
eontractors’ bond is not without consideration merely 
because the bond was executed after the contract, and 
after the contractors had commenced work, the con- 
tract having been entered into upon the faith of the 
promise of the contractors to give the bond.—SMITH V. 
MOLLESON, N. Y., 42 N. E. Rep. 669. 

33. CONTRACT—Damages — Breach.—In a suit by a 
contractor against his contractee for damages for the 
latter’s failure to permit him to perform the work con- 
tracted to be done, the contractor’s measure of dam- 
ages is the profit he would have made on the contract 
had he performed it.—KREAMER V. IRWIN, Neb., 65 N. 
W. Rep. 884. 

34. CONTRACTS—Doubtful Words—Construction.—The 
words, ‘‘don’t sell we to exchange any goods that 
don’t sell credit, for same,” are mercantile terms; and 
in construing a contract in which they appear, evi- 
dence of their meaning may be received under Code 
Civ. Proc. § 633, providing that, when terms havea 
technical or otherwise peculiar signification, evidence 
of such signification is admissible.—NEWELL V. NICH- 
OLSON, Mont., 43 Pac. Rep. 180. 

35. CONTRACT—Employment or Partnership.—A con- 
tract reciting that in consideration of a salary of a cer- 
tain amount per annum paid by the party of the first 
part (a firm) to the party of the second part, and a fur- 
ther consideration of a certain share in the net profits 
of the business ofthe firm, the party of the second 
part agreed to devote his time to their business as en- 
gineer, is a contract of employment, not of partner- 
ship.—PORTER V. CURTIS, Iowa, 65 N. W. Rep. 824. 

36. CONTRACT — Implied Provisions.—Plaintiff, who 
contracted to do certain work on a barge by 
a certain time, on penalty of a certain amount 
per day, will not be liable for delay caused by 
defendant’s failure to deliver the barge, in accordance 
with his implied contract, within a reasonable time, 
and place it in a reasonably suitable condition or situ- 
ation, to enable plaintiff to perform his contract.— 

MANISTEE IRON WORKS CO. V. SHORES LUMBER CoO., 
Wis., 65 N. W. Rep. 863. 


37. CONTR:Ct—Reclamations — Validity—Public Pol- 
icy.—Under St. ch. 133, § 4805, providing that reclama- 
tions on sales of tobacco by sample from public ware- 
house must be made within six months after sale, if the 
article is exported to a foreign country, a contract al- 
lowing reclamation on such sales to be made within 
nine months after sale is void, as against public pol- 
icy.—WRIGHT V. GARDENER, Ky., 33S. W. Rep. 622. 


38. CONTRACT—Sale of Business by Physician—Public 
Policy.—A contract whereby a physician, in considera- 
tion of the purchase of his practice in a certain city by 
another physician, agreed not to practice in such city, 
is not against public policy.—MCCURRY V. GIBSON, 
Ala., 18 South. Rep. 807. 
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39. CONTRACT—Stock Speculation—Recovery of Mar. 
gins.—Where the seller of grain does not intend to de. 
liver the property sold, but simply to settle the differ. 
ence in price, the transaction is illegal, whether iy 
brokers and the purchaser knew)jof his intention org, 
—CONNOR V. BLACK, Mo., 33S. W. Rep. 783. 

40. CORPORATIONS—Evidence.—In an action againg 
a corporation on a contract alleged to have been gy. 
tered into by it, admissions by the corporation in jty 
pleading that it entered into the contract are sufticie 
to sustain a finding to that effect, though a witney 
testifies that the corporation was not formed until g. 
ter the execution of the contract.—TALBOTT & Songy, 
PLANTER’s OIL Co., Tex., 338. W. Rep. 745. 


41. CORPORATIONS — Foreign Contract—Jurisdictigg, 
—In an action against a foreign corporation doing 
business in the State, by acitizen of a foreign State, 
for failure to fulfill its contract wholly to be per. 
formed in the foreign State, a statute of such foreign 
State prohibiting recovery under the facts shown, 
which is not in the record, cannot be urged on appeal 
as ground for reversal of a judgment for plaintiff— 
WESTERN UNION TEL. CO. V. RUSSELL, Tex., 338. W, 
Rep. 708. 

42. CORPORATION—Insolvent Corporation—Procedure 
to Distribute Assets.—Where the petition in a civil ae. 
tion purports to seek a distribution of the assets ofan 
insolvent corporation among its creditors, the assets 
of the corporation are the subject of the action; and 
an answer, in the nature of a cross petition, which 
discloses assets of the concern, in addition to those 
disclosed by the petition, or shows a title in the party 
filing such answer to share in the distribution of such 
assets, sets forth matters connected with the subject 
of the action. In such case the answer, or cross peti- 
tion, is not subject to a demurrer, although it fails to 
disclose a cause of action “in favor of a defendant and 
against a plaintiff between whom a several judgment 
might be had in an action.’’—PETER V. FARREL Fous- 
DRY & MACBINE Co., Uhio, 42 N. E. Rep. 690. 


43. CORPORATIONS—Representations of Trustee—Pur- 
chase Note.—Where one of the trustees of an elemosy- 
nary corporation with full knowledge of all the facts, 
purchases land from the corporation at an enhanced 


valuation, on representations of the trustees individu — 


ally made, without fraud that buildings are to be 

ed and a school started, and makes a donation to help 
carry out the plans, he cannot, in an action on bis pur- 
chase note, plead such donation asa counterclaim, 
though the representations have not been fulfilled.— 
KOLP Vv. SPECHT, Tex., 33S. W. Rep. 714. 


44, CORPORATION — Resident Agent.—Service on & 
person as agent of a foreign corporation, who was not 
employed by said corporation, is not sufficient to ac 
quire jurisdiction of said corporation.—TEXAS & P. RY. 
Co. V. NEAL, Tex., 338. W. Rep. 698. 

45. CORPORATIONS—Stock Subscription.—The meré 
mismanagement of the affairs of a corporation will not 
release a stockholder from his obligation to pay for 
the stock subscribed by him.—HaArRpDs Vv. PLATTE Val. 
Imp. Co., Neb., 65 N. W. Rep. 781. 

46. COUNTY TREASURER—Compensation.—A county 
treasurer cannot legally receive or retain any other or 
greater compensation for official. responsibility and 
services than the salary expressly allowed by law.- 
SPRATLEY V. BOARD OF COUNTY COMMRS. OF LBAVEY 
WORTH County, Kan., 43 Pac. Rep. 232. 

47. COURTS—Amendment of Records.—A court of ret 
ord has the inherent authority to amend its records 80 
as to make them conform to the facts. This power & 
tends as well to supplying omissions as to correcting 
mistakes. And in the exercise of the power the court 
is not confined to an examination of the judge’s mil 
utes or other written evidence; it may proceed upoD 
any satisfuctory evidence.—-SCHOOL DIsT. NO. 1 OF 
HARLAN COUNTY V. BISHOP, Neb., 65 N. W. Rep. %2. 

48. COVENANTS—Breach of Warranty.—A grantor in@ 
warranty deed is bound by his covenant of warranty, 
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— 
and his grantee can rely upon it, even though he knew 
the title to the premises conveyed was defective.—BatT- 
qTBRTON V. SMITH, Kan., 43 Pac. Rep. 275. 

49, COVENANTS—Splitting Cause of Action.—An action 
for breach of covenant of seisin is not a bar to an ac- 
tion for breach of covenant in the same deed against 
incumbrances; the actions not being founded on the 
game cause of action, and the rule prohibiting the 
splitting of a single cause of action having, therefore, 
no application.—MOORE V. JOHNSTON, Ala., 18 South. 
Rep. 825. ‘ 

§. COVENANT TO PAY RENT—Action.—The adminis- 
trators of the lessor may maintain an action on a cov- 
enant whereby one obligated himself to ‘‘become 
surety forthe prompt and full payment of the rent 
and performance of the covenants as specified” in the 
jease. -WALSH V. PACKARD, Mass., 42 N. E. Rep. 577. 

51, CRIMINAL EVIDENCE—Adultery.—On a trial for liv- 
ing in adultery, it was proper to admit evidence that 
defendant and his paramour and her two children em- 
parked together on defendant’s boat, after taking 
measures to avoid her husband, and that defendant re- 
fused to leave her on shore till the next morning. say- 
ing he could make her comfortable in the cabin of his 
boat.—BROWN V. STATE, Ala., 18 South. Rep. 811. 

52. CRIMINAL EVIDENCE—Homicide—Dying Declara- 
tion.—The ratification by deceased cf his previous 
dying declaration is not admissible unless shown to 
have been made in expectation of death.—CARVER V. 
UmiTep StaTES, U.S.S. C., 168. C. Rep. 388. 

63, CRIMINAL EVIDENCE—Murder.— Where, in a prose- 
cation for murder, evidence of a remark by accused is 
admitted in evidence to show malice, he may show the 
conversation accompanying it, and circumstances 
prompting the remark, tnough it involves the intro- 
duction of evidence which would otherwise be hear- 
say.—EMERY V. STATE, Wis.,65 N. W. Rep. 848. 


54. CRIMINAL Law—Bail—Lunacy of Defendant.—One 
under indictment for murder, and at liberty on bail, 
was adjudged a lunatic in proceedings before a police 
judge, followed by his confinement in an asylum by 
the State, andthe remission by the governor of the 
forfeiture of his bail bond. [t was also clearly shown 
by the testimony that he wasinfactalunatic: Held, 
_ thatsuch facts constituted a complete defense to pro- 
cea@lings against the sureties on his bail bond.—Woop 
vy. COMMONWEALTH, Ky., 33S. W. Rep. 720. 


5. CRIMINAL LAaw—Elections—Procuring False Regis- 
tration.—On a prosecution for procuring a certain per- 
son to falsely register as a voter in a precinct, others 
may testify that defendant also procured them te 
falsely register.—PEROPLE V. STERNBERG, Cal., 43 Pac. 
Rep. 198. 


56. ORIMINAL LAw—False Pretenses—Description of 
Money.—A description in an indictment of money as 
“$45 in money, of the value of $45,” is sufficient; Rev. 
St. 1889, § 4111, providing that it shall be sufficient for 
anindictment making an averment as to money made 
orissued by a bank incorporated by law, or made or 
issued by virtue of any law of the United States, to de- 
scribe it simply as money, without specifying any par. 
ticular coin or note.—STATE V. FEAZKLL, Mo., 838. W. 
Rep. 788. 

5]. CRIMINAL LAw—False Pretenses—Indictment.— 
Under Bill of Rights, art. 2, § 22, which entitles one 
charged with crime ‘‘to demand the nature and cause 
of the accusation,” an indictment is bad which charges 
adefendant with obtaining property by falsely pre- 
tending to be the unqualified owner of certain horses 
&xchanged therefor, when such horses were in fact in- 
cumbered by mortgage, but fails to describe the 
horses, or state the parties to the mortgage, or its date 
amount, or the county where recorded, or whether 
Possession was delivered to the mortgagee and re- 
tained by him, or whether the mortgage was recorded- 
~State v. STOWE, Mo., 33S. W. Rep. 799. 

58. CRIMINAL Law—Forgery of Note.—In an indict- 
Ment for forgery of a promissory note, the omission 





in setting it out according to its “purport and value” 
of a power of attorney to confess judgment, attached 
to the note, is not a variance material to the merits of 
the case, nor prejudicial to the defendant, and there- 
fore not a ground of acquittal.—BURDGE Vv. STATE, 
Ohio, 42 N. E. Rep. 594. 

59. CRIMINAL Law—Fraud—Procuring Signature.—An 
indictment under Hill’s Ann. Laws, § 1777, making ita 
penal offense to obtain by false pretense a signature to 
a writing, the false making of which would be forgery, 
which alleges that defendant, by falsely representing 
to W that he was authorized by a corporation to draw 
a draft on it to W’s order to procure funds to be used 
for the corporation, obtained W’s indorsement to such 
a draft, is sufficient without an allegation that the in- 
dorsement was for defendant’s accommodation.— 
STATE V. HANSCOM, Oreg., 43 Pac. Rep. 167. 


60. CRIMINAL LAW—Homicide—Change of Venue.—An 
affidavit for change of venue must state facts and cir- 
cumstances from which the conclusion is deduced that 
a fair trial cannot be had, and not merely opinion that 
it cannot, and the court must be satisfied from those 
facts that he cannot or may not get such fair trial, and 
not from conclusions or opinions of the defendant or 
his witnesses.—STATE V. DOUGLASS, W. Va., 238. E. 
Rep. 724. 

61. CRIMINAL Law — Homicide—Instructions.—It is 
prejudicial error for the court, in such a case, to group 
together in an instruction the important material facts 
put in evidence by the State as to the prisoner’s sanity, 
and omit all mention of the evidence produced by the 
prisoner tending to traverse that of the State.—WILL- 
IAMS V. STATE, Neb., 65 N. W. Rep. 783. 


62. CRIMINAL Law—Indictment for Rape.—An indict- 
ment under § 6816, Rev. St.,for carnally knowing a 
female child under 14 years of age, need not aver that 
she is not the daughter or sister of the accused.—JONES 
v. STATE, Ohio, 42 N. E. Rep. 699. 


63. CRIMINAL LAW—Lascivious Cohabitation.—Under 
Rev. St. 1889, § 3798, punishing a man and woman who 
lasciviously ‘‘abide and cohabit” with each other, to 
warrant a conviction the evidence must show that 
they lived together as man and wife; evidence of secret 
liaisons is insufficient.—STATE V. CHANDLER, Mo., 33 8. 
W. Rep. 797. 


64. CRIMINAL Law — Murder — Indictment.— Under 
Comp. Laws 1887, p. 505, § 21, making ‘‘ willful, deliber- 
ate and premeditated killing’ murder in the first de- 
gree, an indictment charging the killing to have been 
done by defendant ‘‘of his deliberate, premeditated 
malice aforethought,” sufficiently charges that the kill- 
ing was deliberate and premeditated.—STATE Vv. MET- 
CALF, Mont., 43 Pac. Rep. 182. 


65. CRIMINAL Law— Once in Jeopardy — Excusing 
Juror.—Where, in a capital case, a juror is excused by 
the court against defendant’s objection, after evidence 
has been admitted, it is error to retain the other jurors 
without giving defendant the privilege asked for of re- 
examining them as totheir then state of mind before 
being resworn to try the case with the new juror.— 
STATE v. VAUGHAN, Nev., 43 Pac. Rep. 193. 

66. DAMAGES—Interstate Shipment.—Where cattle are 
injured by improper transportation, the measure of 
damages is the difference between their market value 
and what it would be but for the injuries.—TExas & P. 
Ry. Co. v. AVERY, Tex., 338. W. Rep. 704. 

67. DAMAGES FOR UNLAWFUL GARNISHMENT.—Piaintiff 
is entitled to recover, as actual damages for wrongful 
garnishment, the interest on the sum detained, and if 
the writ was issued for the purpose of harassing the 
debtor, exemplary damages.—WAUGH V. DABNEY, Tex., 
33S. W. Rep. 753. 

68. DECEIT—Evidence.—In a suit upon a promissory 
note given as part payment for corporation stocks, the 
defense being that the defendants were induced to 
make such purchase by certain false representations 
of the plaintiff, testimony showing that priorto such 
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sale he made to other persons similar misstatements 
in the sale to them of a portion of the same series of 
stocks is irrelevant and immaterial.—JOHNSON V. 
GULICK, Neb., 65 N. W. Rep. 883. 

69. DivorcE—Contempt—Failure to Pay Alimony.— 
Where, in an action for divorce, the husband is ordered 
by the court to pay to the wife certain sums as suit 
money and temporary alimony, and is unable to pay 
the same, and he has not voluntarily created the dis- 
ability for the purpose of avoiding such payment, he 
cannot be imprisoned until he obeys the order. But 
where he has the power to comply with the order, and 
fails to do so, he is guilty of a contempt of court, and 
may be imprisoned until he purges himself of the con- 
tempt by paying the money as ordered.—HuRD V. 
HURD, Minn., 65 N. W. Rep. 728. 

70. EASEMENTS.—A deed to a lot bounded on an alley 
recited, after the description of the premises, that the 
conveyance was ‘‘with the privilege of the main alley 
leading to the ‘Palace Stables,’ so called, as an ease- 
ment for ingress and egress along the north line or 
alley line on the premises hereby deeded, for the dis- 
tance of ninety-eight feet west from Franklin street, 
and no more, and for no other purpose:” Held, that 
the right of way was for ingress and egress necessary 
for any business which the grantee might conduct on 
the premises, and was not extinguished by a change in 
the use of the premises.—_ARNOLD V. FEE, N. Y., 42 N. 
E. Rep. 588. 

71. EJECTMENT—Disputed Division Line.—Where ad- 
joining owners adopt a division line, and each takes 
possession of his respective tract as of right, and one 
of them subsequently, claiming another line as cor- 
rect, brings ejectment for the land included between 
the two lines, and defendant sets up adverse posses- 
sion as a defense, itis error to instruct that adverse 
possession cannot be based on a possession having its 
inception in license.—PEARSON V. DRYDEN, Oreg., 43 
Pac. Rep. 166. 

72. ELECTIONS—Board of Canvassers—Mandamus.— 
Where it appears that an unauthorized alteration has 
been made in the return of the vote after the return 
has been delivered to the county clerk, the canvassers 
should disregard the alteration, and make the count 
according to the original and true return.—STATE Vv. 
MCFADDEN, Neb., 65 N. W. Rep. 800. 

72. ELECTION AND VOTERS—Ballot—Marking Name of 
Candidate.—The provision of section 20, Act 1891 (Aus 
tralian Ballot Law), forthe expressing of the voter’s 
intention by a mark « pposite the name of the candi- 
date of his choice, is mandatory, and the manner thus 
prescribed is exclusive of all others. And such is the 
rule whether the names of candidates be printed on 
the ballot or written thereon by the voter.—MARTIN 
v. MILES, Neb., 65 N. W. Rep. 880. 

74. Equity — Avoidance of Contract — Duress. —A 
threat to bring a civil suit for a balance of an overdue 
account, a part of which is conceded to be justly owing, 
does not constitute such duress as will avoid a prom. 
ise made by the debtor under the threat.—ATKINSON V. 
ALLEN, U.S.C. ©. of App., 71 Fed. Rep. 58. 

75. Equity—Receiver of National Bank.—Equity has 
jurisdiction of a suit by the receiver of an insolvent 
national bank against all its shareholders to recover 
dividends unlawfully paid tothem out of the capital 
at times when the bank had earned no net profits, and 
was in fact insolvent, it being in effect a suit to exe- 
cute a trust, to undo a fraud, and to prevent a multi- 
plicity of suits.—HAYDEN V. THOMPSON, U.S.C. C. of 
App., 71 Fed. Rep. 60. 

76. ESTOPPEL — Acquiescence. — That a property 
owner permitted a natural gas company, without ob 
jection, to lay gas pipes across other lands and high- 
ways on each side of where his land abuts on a high- 
way, does not estop him to deny the right of the com- 
pany to lay the pipes in front of his land, though it is 

necessary toso lay the pipesin order to connect the 
company’s pipe line with its wells.—CONSUMERS’ GAS 
TRUST CO. V. HUNTSINGER, Ind., 42 N. E. Rep. 640. 





——_ 


77. EVIDENCE — Abstracts of Title — Omissions_ 
Laws 1891, p. 186, providing that, under certain cong), 
tions, ‘‘all land titles or land abstract books shay 
hereafter be competent (prima facie) evidence of th 
truth of the data or memorandum therein contained,» 
gave to such an abstract only the force of a Certified 
copy of a deed; and, where it fails to show an acknow), 
edgment of a deed, such omission cannot be supplig 
by the testimony of a witness to the effect that mep. 
tion of acknowledgments wus purposely omitted from 
the abstract, and that only missing or irregular ong 
were noted in the remark column.—ROBINS V. Ginoo. 
CHIO, Tex., 33S. W. Rep. 747. 


78. EvVIDENCE—Expert Testimony.—In an action to 
recover for services rendered by an attorney, the gyi. 
dence of experts as to the value of the services rep. 
dered is advisory, and the jury are the proper judges ot 
the value of such services.—COSGROVE V. LEONARD, 
Mo., 33S. W. Rep. 777. 


79. EVIDENCE — Privileged Communications.—Infop. 
mation voluntarily intrusted to an attorney at law, 
where the relation of attorney and client does not ex. 
ist, is not a privileged communication, under the pro. 
visions of the Code of Civil Procedure.—HomE Fing 
Ins. Co. V. BERG, Neb., 65 N. W. Rep. 780. 


80. EVIDENCE—Res Gestx#.—The statement of a per 
son fatally injured ina railroad collision, made from 
30 to 60 minutes after the accident, as to the mannerin 
which it occurred, issimply the narration of a past oe. 
currence, and not admissible as part of the res geste.— 
STEINHOFEL V. CHICAGO, M. & ST. P. Ry. Co., Wis.,6 
N. W. Rep. 852. 


81. EXECUTION—Claims by Third Persons.—Where an 
execution against two defendants was levied on the 
goods of one of them, which were claimed by another 
person, the fact that, in forming the issue on a trialof 
the right to the goods, plaintiff alleged that they were 
the property of “defendants,” will not preclude him 
from subjecting them to the execution as the property 
of the defendant against whom the execution was ley- 
ied.—RAMEY Vv. W. O. PEOPLES GROCERY CO., Ala., 18 
South. Rep. 865. 

82. EXECUTION—Exemptions.—The words “trade or 
profession,” include the business of an insurance 
agent, so as to entitle him to the exemption therein 
provided for.—BETZ Vv. MAIER, Tex., 33S. W. Rep. 70. 

83. EXECUTION—Sale—Distribution of Proceeds—Dis- 
charge of Mortgage.—The land of defendant in execu- 
tion was subject to a mortgage recorded before the en- 
try of the judgment, and to mechanics’ liens filed after 
such entry: Held, that as the purchaser at the execu- 
tion sale was entitled to rely on the record to deter- 
mine whether the mortgage was prior to the mechan- 
ics’ liens, and the date of the liens being therefore 
determined by the date of their filing, the lien of the 
mortgage was not divested, and hence it was not en- 
titled to share in the proceeds of the execution sale.— 
HILLIARD V. TUSTIN, Penn., 33 Atl. Rep. 574. 

84, FALSE IMPRISONMENT—Arrest.—An affidavit that 
affiant’s store was burglarized, and certain goods taken 
therefrom, that affilant believes that the store was 
burglarized by S and V and another from the fact that 
said parties were about that time, after 1 a. m., “prowl 
ing” around and near the premises,—sufficiently tends 
to show the guilt of S and V to give the magistrate ju 
risdiction to issue a warrant, and therefore § and V; 
being arrested, have no action against aftiant for false 
imprisonment.—SWART V. RICKARD, N. Y., 42 N. E. Rep. 
665. 

85. FEDERAL CourTs.—A judgment of the federal cit- 
cuit court in an action of ejectment will not be held 
void, in a collateral inquiry, for failure to recite serv 
ice of process on or appearance of defendant, nor be- 
cause no summons appeared in the transcript of the 
record, though said transcript was certified to be® 
true copy of the record remaining in the clerk’s office, 
and constituted a complete transcript.—MCCONNELL ¥. 
Day, Ark., 338. W. Rep. 731. 
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%. FEDERAL CourT—Error from State Court—Fed- 
eral Question.—An issue in a State court between a 
railroad company and a construction company, which 
contracted to build a road for it, as to whether the 
former company, which had agreed to procure the 
right of way, properly secured it over public land in 
the mode provided by the act of congress, does not in- 
yolve the validity of the act, nora right claimed under 
it, 80 as to authorize a review of the decision by the 
supreme court.—MISsOURI Pac. Ry. Co. V. FITZGER- 
Lp, U. 8. 8. C., 16S. C. Rep. 389. 

87. FEDERAL COURTS—Jurisdiction—Diverse Citizen- 
ship.—In a suit to foreclose a mortgage against the 
mortgagees and the purchaser of the equity of redemp- 
tion, the second mortgagee was, on his request, made a 
party, and he filed a cross complaint asking for a fore- 
closure of his mortgage, and to this the mortgagors 
fled an answer. The only question litigated was 
whether this second mortgage was based on a legal 
consideration: Held, that it was error to remove the 
ease to the federal court upon the application of the 
owner of the equity of redemption, a resident of an- 
other State, since neither the complaint nor the cross 
complaint showed more than a single cause of action, 
and the fact that different defendants had different 
defenses did not create separable controversies. — 
ROBBINS V. ELLENBOGEN, U.S. UC. C. of App., 71 Fed. 
Rep. 4. 

88, FEDERAL COURTs—Jurisdiction—Property in Cus- 
tody of State Court.—A bill calling upon the federal 
court to dispossess administrators of a decedent of all 
control over the property committed to their charge, 
andto assume the administration and distribution of 
the property, and praying the appointment of a re- 
ceiver, and atransfer to the courtof all title, deeds, 
securities, and papers of every kind belonging to de- 
eedent, and an injunction against all interference by 
the administrators with said estate, is demurrable as 
seeking to interfere with property in the custody of 
the State probate court.—LANT V. MANTLEY, U.S.C. C. 
(Mich.), 71 Fed. Rep. 7. 

8. FEDERAL OFFENSE—Bail Bond—Validity.—When 
a United States commissioner, having jurisdiction to 
decide whether there was probable cause to believe 
that one brought before him has committed an offense, 
orders the accused to give bail, the bail bond taken in 
pursuance of such order is not void, though the infor- 
mation charges no offense.—HARDY V. UNITED STATES, 
U.8.C. C. of App., 71 Fed. Rep. 158. 

%, FEDERAL OFFENSE—Wrongful Use of Mails.—An 
indictment, under Rev. St. § 5480, for using the mails 
for promoting “‘a scheme and artifice to defraud,” must 
show that there was a motive of gain on the part of the 
defendant, since the general language of the statute 
must be limited to such schemes and artifices as are 
@usdem generis with those specifically named, and 
these latter are of the kind which are gainful to the 
wrong-doer.—UNITED STATES V. BEACH, U. 8. D. C. 
(Colo.), 71 Fed. Rep. 160. 
$1. FRAUDULENT CONVEYANCES—Judgments.—Under 
{Rev. St. p. 2592, § 1, providing that a judgment suf- 
fered with intent to defraud creditors shall be void, 
such fraudulent intent on the part of the debtor alone 
does not render the judgment void.—GALLE v. TODE, 
N. Y.,42N. E. Rep. 673. 

9. FRAUDULENT REPRESENTATIONS.—Relief may be 
had against one for fraudulent representations, he not 
believing his representations true, though he did not 
actually know they were false.—HUNTER Vv. FRENCH 
LEAGUE SAFETY CURE CO. OF SIOUX CITY, Iowa, 65 N. 
W. Rep. 828. 

%. GIrT BY LIFE TENANT — Growing Crops.—Crops 
Planted by a life tenant and growing on the land at his 
death are subject to his gift thereof made during his 
life-time.—SHAFFER V. STEVENS, Ind., 42 N. E. Rep. 

4. GIFTS INTER VIvVOS — Delivery.—Delivery of a 
mortgage by a mortgagee to her husband, to be deliv- 
ted to complainants on her death, followed by due 





delivery to complainants, is a sufficient delivery of the 
gift.—HAGERMAN V. WIGENT, Mich., 65 N. W. Rep. 756. 

95. HiGHWays — Unopened Street.—Where land is 
Platted as a town site by authority of the State, anda 
street is thereon designated and dedicated to the pub. 
lic use, such street is within Rev. St. § 1836, requiring 
every corporation constructing a railroad to restore 
every street and highway across which such railroad 
may be constructed to its former condition.—CITY OF 
RACINE V. CHICAGO & N. W. Ry. Co., Wis., 65 N. W. 
Rep. 857. 

96. HOMESTEAD — Abandonment.—The fact that the 
owner and occupier of a farm moves from it toa city 
to educate his children, with the intention to return to 
the farm in about three years, does not constitute an 
abandonment of the farm asa homestead.—C. AULT- 
MAN &CO. V. ALLEN, Tex., 33S. W. Rep. 679. 

97. HOMESTEAD — Conveyance or Incumbrance.—A 
husband has the right to make contracts forthe pur- 
pose of acquiring a homestead, and, where valid liens 
against any interest he may have acquired in the prop. 
erty grow out of such contracts, his conveyance or in- 
cumbrance thereof in settlement of such liens, though 
not joined in by the wife, will be valid, if made in good 
faith.—INVESTORS’ MORTG. SEC. CO. v. LOYD, Tex., 33 
S. W. Rep. 750. 

98. HUSBAND AND WIFE.—In Kansas a married woman 
can hold her own separate property, can purchase 
property from her husband, and can be by him madea 
preferred creditor; but where she claims to have 
purchased property from, or to have been a preterred 
creditor of, the husband, who is financially embar- 
rassed, the court should require clear and con- 
vincing proof ofthe transaction, and the good faith 
and adequate consideration thereof.—VAN ZANDT Vv. 
SHUYLER, Kan., 43 Pac. Rep. 296. 

99. HUSBAND AND WIFE — Community Property.— 
Land purchased by the husband during the life-time of 
his wife, and paid for out of community property, be- 
comes community property.—SHORT V. SHORT, Tex., 
33S. W. Rep. 682. 

100. HUSBAND AND WIFE—Fraudulent Conveyance.— 
A husband has theright totransfer property to his 
wife in payment of a debt due to her, in preference to 
paying the claims of his other creditors.—FIRST Nat. 
BANK OF PUEBLO V. KAVANAGH, Colo., 43 Pac. Rep. 217. 

101. HUSBAND’S MORTGAGE TO WIFE.—A husband ex- 
ecuted a mortgage to his wife on tract A, conditioned 
that he would satisfy a mortgage, in which his wife had 
joined, on tract B and thereby save her inchoate inter. 
est in saidtract B. Afterwards the wife joined ina 
quitclaim deed to the mortgagee of tract B, but at the 
time she did so her husband was insolvent, and unable 
to satisfy said mortgage ontract B: Held, that the 
wife was entitled to foreclose the mortgage to her, for 
the value of her inchoate interest in tract B, though 
the mortgage on tract B had not been foreclosed, and 
she had executed said quitclaim.—MILBURN V. MIL- 
BURN, Ind., 42 N. E. Rep. 611. @ 

102. INSANE PERSONS — Guardians — Actions.—Inde- 
pendent of statute, an action cannot be maintained by 
one as next friend of an insane person.—TIFFANY Vv. 
WORTHINGTON, Iowa, 65 N. W. Rep. 817. 

103. INSANE PERSON — Party to Action.—An insane 
ward under guardianship is not a proper or necessary 
party to an action to foreclose a mortgage on the lands 
of said ward, and therefore the failure to serve sum- 
mons onthe ward, orthe fact that the ward did not 
authorize the appearance of attorneys, is not ground, 
under Rev. St. 1894, § 399 (Rev. St. 1881, § 396), to set 
aside a judgment on the ground of the excusable neg- 
lect of the ward.—JONES V. CROWELL, Ind., 42 N. E. 
Re». 612. 

104. INSURANCE—Conditions—Waiver.—A clause pro- 
viding that an insurance policy shall be suspended 
during the time the premium note shall remain un- 
paid after maturity is forthe benefit of the company, 
and may be waived by the insurer.—MCEvoy V. NE- 
BRASKA & I. INS. CO., Neb., 65 N. W. Rep. 888. 
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105. INSURANCE—Conditions of Policy.—Where an in- 
surance company has knowledge of facts which show 
that a condition of the policy has been broken, the act 
of its adjuster, sent to ascertain the amount of the loss, 
in requiring the assured, at some trouble and cost, to 
supplement his proofs of loss by furnishing a “carpen- 
ter’s estimate” of the damage, estops the company 
from declaring such breach to bea forfeiture of the 
policy.—DICK V. EQUITABLE FIRE & MARINE INS. Co., 
Wis., 65 N. W. Rep. 746. 


106. INSURANCE — Powers of Agent.—A provision in 
the application or in the policy making him the agent 
of the insured and not of the company cannot change 
his legal status as agent of the company, or the law of 
agency, if he is in fact the agent of the lutter.—COLES 
Vv. JEFFERSON INS. Co., W. Va., 23S. E. Rep. 732. 


107. INSURANCE—Proofs of Loss — Waiver.—A special 
agent and adjuster of a fire insurance company may 
waive proofs of loss though the policy provides that 
he cannot do so.—DWELLING HOUSE INS. Co. v. Dow- 
DALL, Ill., 42 N. E. Rep. 606. 


108. INSURANCE —- Renewal of Policy — Estoppel.— 
When the agents of an insurance company, who are 
duly authorized to solicit and make contracts of insur- 
ance, deliberately represent to the assured that a given 
policy issued by the company has been renewed, and 
subsequently receive and appropriate money which 
they have good reason to believe is paid to cover the 
cost of such extended insurance, the company will be 
estopped, after a loss has occurred, to allege that the 
policy was not renewed.—INTERNATIONAL TRUST CO. V. 
NORWICH UNION FIRE Ins. Soc., U. 8. C. C. of App., 71 
Fed. Rep. 81. 


109. INTOXICATING LIQuORS—Illegal Sale.—A druggist 
who has complied with the statutory provision to en- 
title him to sell liquor for medicinal purposes cannot, 
on proof of one illegal sale of liquor as a beverage, be 
convicted of keeping a place for the illegal sale of 
liquors. The prosecution should be for the unlawful 
sale.—MAYNARD V. EATON CIRCUIT JUDGE, Mich., 65 N. 
W. Rep. 760. 

110. INTOXICATING LIQUOR — License.—Laws 1892, ch. 
401,as amended by Laws 1893, ch 480,§ 43, provides 
that no person who shall not have been licensed 
prior to the passage of this act shall hereafter be 
licensed to sell liquors in any building for which 
a license does not exist at the time of the pas- 
sage of the act which shall be within a certain distance 
of achurch orschool building: Held, that a person 
was not entitled to be licensed to sell liquors in a 
building within the prohibited distance because at the 
time of the passage of the act he was licensed to sell 
liquors in another part of the city.—PEOPLE v. MouR- 
RAY, N. Y., 42 N. E. Rep. 584. 

111. JUDGMENT—Collateral Attack.—A judgment ren- 
dered in a federal court cannot be collaterally attacked 
because the jurisdictional averment as tothe citizen- 
ship of plaintiff was insufficient.—RICE V. ADLER-GOLD- 
MAN COMMISSION Co., U. 8. C. C. of App., 71 Fed. Rep. 
151. 

112. JUDGMENT—Effect on Lien.—A court upon setting 
aside a mere money judgment, has no power to con- 
tinue in existence the statutory judgment lien of the 
judgment set aside, that it may attach to such judg- 
ment as subsequently may be rendered in the same 
cause.—FARMERS’ LOAN & TRUST CO. Vv. KILLINGER, 
Neb., 65 N. W. Rep. 790. 

lls. JUDGMENT — Foreign Judgment.—A judgment in 
an action brought in a foreign State to set aside a deed 
to lands in Iowa did not settle the title to said lands as 
to defendants living in Iowa who did not appear in 
said action, where said judgment did not purport to 
act upon the land, though it ordered a defendant who 
did appear to execute adeed to said lands to the 
plaintiff in that action, and enjoined the other defend- 
ants from prosecuting an action in lowa affecting the 
title to said land, orfrom conveying or incumbering 
the same, and it appeared that prior to said action 
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plaintiff therein had conveyed the lands to his wife. 
BLACKMAN V. WRIGHT, Iowa, 65 N. W. Rep. 843, 

114. JUDGMENT—Injunction.—That the defendant who 
had in charge the defense to an action was unable to 
attend the trial, on account of his having missed the 
train, and afterwards forgot about the action until the 
time for appeal had elapsed, on account of his ming 
being occupied with the protection of property fro 
forest fires which were raging with great violenceg 
the time, isnot ground for restraining the enforcement 
of the default judgment.—NYE Vv. SOCHOR, Wis.,@¥, 
W. Rep. 854. 

115. JUDGMENT — Lien on Homestead.—A duly filed 
and registered judgment against a homesteader be 
comes alien onthe land occupied as a homestead op 
its being abandoned as such.—GLASSCOCK V. STRINGER, 
Tex., 33S. W. Rep. 677. 

116. JUDGMENT OBTAINED BY FRAUD.—Where a judg. 
ment has been obtained by fraud and deceit againsta 
party, and he has not been guilty of negligence on his 
part, but has been misled and deceived by false and 
fraudulent representations of the adverse party and 
others confederating with him, forthe purpose of ob- 
taining an undue advantage over him, and preventing 
him from having a fair trial on the merits of his case, 
where he has a meritorious defense to the action against 
him, but has been prevented by the false and fraudn- 
lent representations of the party from making such 
defense, he may have such judgment stayed by an in- 
junction, and set aside, and a new trial awarded him, 
—IMBLE V. SHORT, Kan., 43 Pac. Rep. 317. 

117. LANDLORD AND TENANT—Dangerous Premises.— 
Where there is no agreement to repair the demised 
premises by the landlord, and he is not guilty of any 
fraud or concealment as to their safe condition, and 
the defects in the premises are not secret, but obvious, 
the tenant takes the risk of their safe occupancy; and 
the landlord is not liable to him or to any personen- 
tering under his title or upon the premises by bis in- 
vitation for injuries sustained by reason of their un- 
safe condition.—HARPEL V. FALL, Minn., 65 N. W. Rep. 
913. 

118. LIFE INSURANCK—Rights of Creditors.—A dece- 
dent’§ creditors are not entitled to subject to the pay- 
ment of their claims the proceeds of policies on bis 
life, payable to his wife, in the absence of a showing 
that he was insolvent when the premiums were paid, 
and that he was at the time indebted to said creditors. 
—JONES V. PATTY, Miss., 18 South. Rep. 794. 

119. LIMITATIONS—Accounting—Equity.—The defense 
of limitations may be raised by a general demurrer to 
a bill in equity, where the bill shows that limitations 
apply and does not state facts to defeat their opera 
tion.—MEYER V. SAUL, Md., 33 Atl. Rep. 539. 

120. LimiTaTIONS—Domestic Judgment.—A right of 
action upon a domestic judgment, whereon no exect- 
tion has issued, is barred by the five-years statute of 
limitations, unless the case falls within some excep- 
tion.—SCHUYLER CO NTY BANK OF LANCASTER, MO. ¥. 
BRADBURY, Kan., 43 Pac. Rep. 254. 

121. LIMITATIONS—Enforcement of Dower.—The stat 
utory bar to a widow’s remedies for the recovery of 
her dower is the lapse of ten years from the death of 
her husband, when her right to sue accrues,—SMITH V. 
WEHRLE, W. Va., 23S. E. Rep. 712. 

122. LIMITATIONS—Mutual Indebtedness—Attempted 
Settlement.—The fact that mutual statements of in 
debtedness between two persons were prepared and 
exhibited for the purpose of settlement, one of which 
included a note, will not estop the owner of the note, 
in an action thereon, to plead limitations to the de- 
fendant’s account, when it is sought to be used as@ 
set off.—CAMPBELL V. PARK, Tex., 33 S. W. Rep. 74. 


123, LIMITATION OF ACTIONS—Acknowiedgment of 
Debt.—Evidence that, when plaintiff asked defendant 
‘‘about the settlement of his books,” defendant re 
plied, ‘‘that ought to have been settled long ago, and 
you shall have your money within ten days,” does not 
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show an acknowledgment sufticient to remove the bar 
of the statute.—WARD V. JACK, Penn., 33 Atl. Rep. 577. 

194. MAaNDAMUS—Removal of County Seat.—On an ap- 
plication for a mandamus to compel the removal ofa 
county seat in pursuance of the declared result ofa 
canvass of the vote on the question of relocation, the 
court cannot go behind the returns and investigate 
issues of fraud and illegality in the mannerof conduct- 
ing the election.—STATE V. ROPER, Neb., 65 N. W. Rep. 
802. 

1%. MANDAMUS TO SCHOOL BOARD.—A writ of man- 
damus will not issue where it is not within the power 
ofthe respondents lawfully to perform the act sought 
to be enforced, or where the writ would otherwise be 
unavailing.—FARRIS V. STATE, Neb., 65 N. W. Rep. 890. 

1%. MARINE INSURANCE—Negligent Navigation.—A 
steamer, while running at her ordinary speed of ten 
miles per hour, in heavy snow squalls, in the general 
direction of the land, which her officers had reason to 
believe was close aboard on the port side, it being 
dark, with a heavy sea, and the wind following her, 
ran aground, and remained fast. She had shortly be- 
fore starboarded her helm so as to swing thirteen 
points, the soundings having shown that she was too 
close in shore: Held, that the stranding ofthe steamer 
was the result of her excessive speed, so as to prevent 
recovery on a marine insurance policy excepting losses 
caused by want of ordinary skill and care in naviga- 
tion.—FLINT & P.M. R. CO. V. MARINE Ins. Co., U.S. 
0. C. (Mich.), 71 Fed. Rep. 210. 

127. MARRIAGE—Antenuptial Agreement.—An agree- 
ment by a woman, in contemplation of marriage, not 
to claim any statutory allowance during the settle- 
ment of the husband’s estate in case he dies first, is not 
against public policy.—APPEAL OF STAUB, Conn., 33 
Atl. Rep. 615. 

128. MARRIED WOMAN—Mortgage to Secure Husband’s 
Debt.—Under the act of March 15, 1894, providing that 
amarried woman’s estate shall not be subjected to any 
liability of another, including her husband, unless it 
shall have been set apart for that purpose by deed of 
mortgage,and that her estate shall be liable for such 
debts contracted after marriage, except as in said act 
provided, a married woman can bind her separate es- 
tate by mortgage to secure her husband’s debt.—MIL- 
LER Y. SANDERS, Ky., 33S. W. Rep. 621. 

129, MARRIED WOMAN—Right to Sue—Nuisance.—A 
married woman may sue alone for damages sustained 
by placing cars in front of premises which she occu- 
pied as a homestead, where she alleged that she owned 
no other property, and though said premises belonged 
to her and her husband, her husband had abandoned 
her for five years, and refused to join in the suit, and 
that she was obliged to support herself and children.— 
Houston & T. C. R. Co. v. LACKEY, Tex., 338. W. Rep. 
768. 

130. MASTER AND SERVANT—Assumption of Risk.— 
Where a foreman and hig assistants have equal knowl- 
edge ofthe danger accompanying ap act about to be 
done, even if the foreman requests its performance, 
and injury ensues to the assistant, the employer can- 
not be made liable. Notwithstanding the request, the 
assistant can comply or not, as he chooses, and if he 
does comply, he takes his chances of the perils sur- 
rounding the situation.—SKIDMORE V. WEST VIRGINIA 
&P. RB. 00., W. Va., 238. E. Rep. 713. 

131. MASTER AND SERVANT—Contract of Hiring.—A 
contract of employment by which the employee agrees 
that, if his employer shall at any time “feel satisfied 
that he is incompetent to perform the duties which he 
has contracted to perform in good faith,” the employer 
may discharge him, does not authori his discharge 
unless the employer is ‘‘in good faith satisfied” of his 
incompetency.—SMITH V. ROBSON, N. Y., 42 N. E. Rep. 

132, MASTER AND SERVANT—Fellow-servants.—Under 
Gen. Laws 1891, ch. 24, § 2, declaring all persons fellow- 
Servants who are engaged in the common service of a 
tailway company, and are working together at the 





same time and place to a common purpose, of same 
grade, a hostler, whose duty it is to bring the engines 
into the roundhouse and take them out when neces- 
sary, and a boiler washer, whose duty it is to clean the 
boilers of the engines so as to fit them for further serv- 
ice—both being under the orders of the roundhouse 
foreman, and without authority over each other—are, 
asa matter of law, fellow-servants.—MIssouRI, K. & 
T. Ry. Co. OF TEXAS V. WHITAKER, Tex., 338. W. Rep. 
716. 

133. MASTER AND SERVANT—Injury—Defective Tele- 
phone Pole.—When, in the course of the erection of a 
telegraph pole by a telegraph company, an occasion 
arises for the casual and sporadic use of a telephone 
pole belonging to another company, to remove an ob- 
structing wire,the telegraph company is not at fault 
because it directs an employee to climb such telephone 
pole without making a previous inspection to ascer- 
tain whether it is safe.—DIXON V. WESTERN UNION 
TEL. Co., U. 8. C. C. (Ind.), 71 Fed. Rep. 143. 

134, MASTER AND SERVANT —Injuries—Law of the 
Place.—Where defendant, in an action for injuries 
brought in Texas, is in such State, the case will be de- 
termined according to the rules of common law as in- 
terpreted by the highest courts of such State, though 
the injuries occurred in, and both plaintiff and defend- 
ant are residents of, another State.—MissourI, K. &T. 
Ry. Co. v. THOMPSON, Tex., 33S. W. Rep. 718. 

135. MASTER AND SERVANT—Negligence.—The master 
is liable for the acts of a vice-principal done within the 
scope of hisemployment, and such as properly devolve 
upon the masterin his general duty to his servants, 
while for all such acts as relate to the common em- 
ployment, and are on a level with the acts of a fellow- 
laborer, except such as are done by the vice-principal 
against the reasonable objection of the injured serv- 
ant, the master is not responsible.—DEEP MINING & 
DRAINAGE CO. V. FITZGERALD, Colo., 43 Pac. Rep. 211. 

136. MASTER AND SERVANT—Negligence.—Under Code, 
§ 2590, subd. 5, making the master liable for injury to a 
servant caused by the negligence of one in the master’s 
employ having charge or control of an engine, the 
master’s liability is not affected by his care in select- 
ing his employees.—CULVER V. ALABAMA MIDLAND Ry. 
Co., Ala., 18 South. Rep. 827. 

187. MASTER AND SERVANT—Negligence—Contract Re- 
leasing Master.—A railroad employee who, upon be- 
coming a member of a voluntary relief association, 
composed of employees, and to whose funds the rail- 
road company is bound to contribute in case of defi- 
ciency, signs, without fraud or undue influence, a con- 
tract that in case of injury he shall elect either to take 
the benefits provided by the association or have his 
action against the company, cannot avoid the effect 
thereof on the ground that he signed the agreement 
without reading it or understanding its purport, and 
that he was at a disadvantage in dealing with the com- 
pany.—VICKERS V. CHICAGO, B. & Q. R. Co., U. 8. C.C. 
(Ill.), 71 Fed. Rep. 139. 

188. MASTER AND SERVANT—Negligence—Failure to 
Prescribe Rules.—Deceased was under a car on a side 
track used exclusively for storing cars needing repair. 
He and his fellow-workmen had pushed other cars, 
standing between it and the switch, nearer the switch. 
It was necessary to move such cars to make such re- 
pairs. An engine properly on the lead track struck 
the car nearest the switch because it was too near, 
driving it and the other cars against the one on which 
deceased was at work, killing him. Defendant had no 
rules for the protection of repairers at work on such 
cars: Held,that whether defendant was negligent in 
failing to have reasonable rules to protect its em- 
ployees repairing cars on such side track was for the 
jury.—CUMPSTON v. TExaAs & P. Ry. Co., Tex., 335. W. 
Rep. 737. 

139. MASTER AND SERVANT — Pleading.—A complaint 
in an action by a servant against his master for in- 
juries received while steaming colored paper so that 
it might be folded into proper shape,a method not 
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ordinarily used by defendant, by reason of the volatili- 
zation of poison inthe paper, which fails to allege that 
defendant knew, or facts showing that he ought to 
have known, of the presence of the poison inthe paper, 
is demurrable, though it alleges that defendant negli- 
gently placed plaintiff at such work, and that plaint- 
ifffs injuries were due to defendant’s negligence.— 
O’KEEFE V. NATIONAL FOLDING Box & PAPER CO., 
Conn. , 33 Atl. Rep. 587. 


140. MASTER AND SERVANT—Railroad Aid Association. 
—Where a railroad relief association, composed of as- 
sociated companies and their employees, is in charge 
of the companies, who guaranty the obligations, sup- 
ply the facilities for the business, pay the operating 
expenses, take charge of and are responsible for the 
funds, make up deficits in the benefit fund, and supply 
surgical attendance for injuries received in their serv- 
ice, an employee’s agreement, in his voluntary appli- 
cation for membership, that acceptance of benefits 
from the association for an injury shall release the 
railroad company from apy claim for damages there- 
for, is not invalid as being against public policy, or for 
want of consideration or mutuality.—OTIS Vv. PENNSZL- 
vaNIA Co., U.S.C. C. (Ind.), 71 Fed. Rep. 136. 


141. MASTER AND SERVANT — Vice-principal — Fellow- 
servant.—Held following Lindvall v. Wood, 41 Minn. 
212,42 N. W. Rep. 1020,that the decisive test whether, 
in any given case, an employee isto be regarded asa 
vice-principal or a fellow-servant, is not histitle or 
rank, butthe nature of the services which he performs. 
If he is authorized to perform duties which are the ab- 
sclute duties of the master, he is, to the extent of a dis- 
charge of those duties, a vice-principal.—CARLSON V. 
NORTHWESTERN TEL. EXCH. Co., Minn., 65 N. W. Rep. 
914. 

142. MECHANIC’s LIEN—Irterpleader.—That the owner 
of land on which a building is to be erected had know!l- 
edge that the contractor had sublet a portion of the 
work, and that material purchased by the subcon- 
tractor was delivered on the premises with his knowl- 
edge and consent, does not show that the material was 
furnished the subcontractor ‘“‘by consent of the owner 
of the land” (Gen. St. § 3018),so0 asto entitle the ma- 
terial-man toa mechanic’s lien therefor.—ALDERMAN 
Vv. HARTFORD & N. Y. TRANSP. CO., Conn., 33 Atl. Rep. 
589. 

143. MECHANIC’S LIENS—Building Destroyed.—Under 
Rev. St. 1894, § 7255, giving mechanics’ liens on build- 
ings or structures and on the interests of the owners 
of the land on which they stand for work and material 
furnished and used in them, and section 7256, making 
“the entire land” on which they stand subject to the 
lien, on destruction of a building by fire before com- 
pletion the lien may be enforced against the land on 
which it stood.—BRATTON v. RALPH, Ind., 42 N. E. Rep. 
644. 

144. MECHANIC’S LIEN — Mortgage—Priority.—Under 
Sayles’ Civ. St. art. 3171, as amended in 1889, providing 
that any mortgage on land at the time of the inception 
of a mechanic’s lien shall not be affected thereby, and 
Rev. St. art. 3179, providing that all liens shall be upon 
an equal footing without reference tothe date of filing, 
the beginning ofthe erection of any building consti- 
tutes the inception of ali subsequent liens, and a mort- 
gage intervening afterthe first lien has attached will 
not defeat the equality of subsequent liens with the 
first, though it was stipulated by the partiesto the 
mortgage that said mortgage should be paramount to 
all other liens, and the mortgagors covenanted to keep 
the premises free from all other incumbrances.— 
ORIENTAL HOTEL CO. V. GRIFFITHS, Tex., 33 S. W. 
Rep. 652. 

145. MECHANICS’ LIENS—Priority.—Where a mortgage 
loan upon real estate was negotiated before the com- 
mencement of a building thereon, but the papers were 
not executed, delivered, or recorded, and the loan was 
not closed up, nor any money paid thereon, until after 
the excavation for the building was begun, the me- 
chanics’ liens for labor and material, duly preserved, 
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are prior and paramount to the lien of the mo 
—NIXON Vv. CYDON LODGE NO. 5 KNIGHTS OF PYrTang 
OF SALINA, Kan., 43 Pac. Rep. 236. 

146. MECHANIC’sS LIEN — Rights of Subcontractor,— 
The contract under which the subcontractor furnished 
material and performed labor, on account of which he 
filed the lien sought to be foreclosed in this case, hag 
not such a written contract as is contemplated by the 
provisions of section 3, ch. 54, Comp. St. in regard to 
mechanics’ liens, wherein it states: ‘‘When any labor 
has been done or materials furnished as provided ona 
written contract, the same, or a copy thereof Shall be 
filed with the account herein required.”—SPgoury, 
STEVENS, Neb.,65 N. W. Rep. 879. 


147. MECHANIC’S LIEN — Statement.—Under the pro 
vision of the mechanic’s lien law that claimant makeg 
just and true statement of the demand due him, his 
lien will not be defeated, though he claims too much 
in his statement, it being the result of an honest mis. 
take, and not an effort on his part to place a lien on the 
premises for a greater amount than he honestly be. 
lieved his due.—SCHEIBNER V. COHNEN, Mich., 65 N.IW. 
Rep. 760. 


148. MECHANICS’ LIENS — Time of Filing.—Plaintif 
made acontract tofurnish and place in defendants 
houses furnaces of a certain kind, number, and size, 
together with the proper connections therefor. He 
fully performed this contract, except that the furnaces 
did not heat the houses so as to fulfill a warranty 
made asa partofthecontract. He subsequently made 
anew agreement, whereby, in satisfaction of all dam- 
ages for breach of the warranty, he agreed to substi- 
tute other furnaces in place of those already furnished, 
and this he did. He filed no lien statement until with- 
in 90 days thereafter. In an actionto foreclosea me 
chanie’s lien for the contract price, held, such lien 
statement was filed in time.—SCHKIBLE V. SCHICKLER, 
Minn., 65N. W. Rep. 920. 


149. MISTAKE—Signature of Paper—Ignorance of Con- 
tents.—One can avoid the consequences of his failure 
to read a paper before signing it only by clear proof 
that his failure to doso was induced by fraud orex- 
cusable mistake.—LUMLEY V. WABASH Ry. Oo.,U. 8. 
C. C. (Mich.), 71 Fed. Rep. 21. 

150. MORTGAGES—Action to Foreclose.—A person who 
has purchased and acquired title to mortgaged prem 
ises and assumed the payment of a portion of the 
mortgage debt is a proper and necessary party inan 
action to foreclose the mortgage, and a personal judg- 
ment for the liability assumed may be rendered against 
him therein.—MUDGE V. HULL, Kan., 43 Pac. Rep. #2. 

151. MORTGAGE — Alteration — Discharge.—Wherea 
surety gives a mortgage to secure performance ofa 
contract and also payment of a note in nowise con 
nected with the contract, an alteration of the contract, 
discharging the mortgage as to it, will not discharge it 
as to the note.—PARKE & Lacy Co. v. WHITE RIVER 
LUMBER Co., Cal., 43 Pac. Rep. 202. 

152. MORTGAGE — Note — Construction.—A mortgage 
given to secure the payment of a note must be con- 
strued together with the note as a part of one transac 
tion or contract, the same as if they were a part of the 
same instrument.—CABBELL V. KNOTE, Kan., 43 Pac. 
Rep. 309. 

153. MORTGAGES—Payment—Discharge.—A mortgage 
which has been paid and satisfied cannot be kept alive 
by a parol agreement for reissuance, and for an assign 
ment from the original mortgagee to a third person a8 
security for a new loan to the mortgagor, as against® 
subsequent qnortgagee without notice of the agree 
ment.—BOGERT V. STRIKER, N. Y., 42 N. E. Rep. 582. 

154. MORTGAGE — Seizure of Property.—A mortgagee 
out of possession, who has the property seized by writ 
of sequestration, is liable for the value thereof,—it be- 
ing destroyed after seizure,_to the owner, who is él 
titled to possession, subject only to a foreclosure of 
the mortgage.—NIAGARA STAMPING & TOOL OO. V- 
OLIVER, Tex., 338. W. Rep. 689. 
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155. MUNICIPAL CORPORATIONS—Abolishing Office by 
Resolution.—The charter of San Antonio gives the city 
eouncil power to create by ordinance any office, or em- 
ploy any agent, etc., and provides that “the style of 
the ordinance shall be” a prescribed form, “but may 
be omitted when published in form of book or pamph- 
let:” Held, that such city council cannot, by resolu- 
tion, abolish an office created by ordinance.—CITY OF 
san ANTONIO V. MICKLEJOHN, Tex., 33 S. W. Rep. 735. 

15. MUNICIPAL CORPORATIONS — Charter Powers— 
street Improvements.—A provision in a new city char- 
ter repealing an old one that “all contracts” for street 
improvements “now outstanding” shall be paid for 
and the assessment therefor levied under its provis- 
jons, does not authorize an assessment under the new 
charter for paving laid and paid for under the old one. 
-—OiTy OF DALLAS V. DALLAS CONSOLIDATED TRACTION 
Ry. Co., Tex., 33S. W. Rep. 757. 

157. MUNICIPAL CORPORATION — City Ordinance—Ap- 
peal by City.—In a city prosecution, appealed te the 
district court, where the defendant is discharged, an 
appeal does not lie in behalf of the city or in the name 
of the State.—Crry OF LYONS V. WELLMAN, Kan., 43 
Pac. Rep. 267. 

158. MUNICIPAL CORPORATION — License Ordinance— 
Validity.—Act May 23, 1889, art. 5, § 3, cl. 4, authorizing 
acity to levy and collect a license tax on various mer- 
cantile occupations, empowers the city to classify any 
of those occupations, for the purpose of the imposition 
oflicense taxes, according to annual sales.—WENNER 
vy. CITY OF WILLIAMSPORT, Penn., 33 Atl. Rep. 544. 

159, MUNICIPAL CORPORATIONS—Power and Duty as to 
Streets.— Municipal corporations are invested with the 
power and charged with the duty of keeping the 
streets and highways under their control free from 
nuisance (Rev. St. §§ 1878, 2640), and a liability arises 
from the omission to perform that duty, for damages 
resulting from such nuisance afterjnotice to the munic- 
ipal authorities of its existence; and though the per- 
son who caused the nuisance may be also liable, and 
responsible over to the corporation for whatever dam- 
ages itis compelled to pay in consequence of it, that 
does not affect the liability of the municipality to the 
party injured.—CITY OF ZANESVILLE V. FANNAN, Ohio, 
N.E. Rep. 703. 

160. NATIONAL BANKS—Liability of Stockholder—Es- 
toppel.—Defendant purchased bank stock with hisown 
means, held it for a year, and collected and appropri- 
ated all dividends thereon, and, when notified by the 
bank that the stock stood in his name on the books, 
gave no notice that he held it in trust for another per- 
son, but permitted the bank to deal with him as the 
beneficial owner, and did not tender the stock to or 
demand reimbursement from any other person: Held, 
that he was estopped to claim, after the insolvency of 
the bank, that he held the stock merely as trustee for 
another.—HORTON V. MERCER, U.S.C. C. of App., 71 
Fed. Rep. 153. 

161. NEGLIGENCE—Comparative Negligence.—Where 
an injury results to one of two parties from a collision 
due to the negligence of both in an equal degree, there 
can be no recovery therefor.—LOCKWOOD V. BELLE 
City St, Ry. Co., Wis., 65 N. W. Rep. 866. 

162, NEGLIGENCE—Contributory Negligence—instruc- 
tions.—An instruction onthe burden of proof on the 
issue of contributory negligence cannot be complained 
of for not setting forth the facts necessary, under the 
Pleadings and evidence, to constitute such negligence, 
where there is no evidence of contributory negligence. 
ae Vv. GRAND AVE. Ry. Co., Mo., 33 8S. W. Rep. 


163. NEGLIGENCE—Evidence.—In an action for per- 
Sonal injuries, evidence that plaintiff had been guilty 
of negligence on previous occasions is not admissibie 
to show that he was similarly negligent at the time of 
4 accident.—BAKER V. IRISH, Penn., 33 Atl. Rep. 


164. NEGOTIABLE INSTRUMENT—Action on Note—Ten- 
der of Amount Due.—In an action on a note, plaintiff 





averred that it had made a valid sale of securities 
pledged for the note, and had credited the proceeds on 
the note, and prayed a judgment for the amount of the 
note, less such credit. Defendant pleaded that the al- 
leged sale was unlawful, and that, as plaintiff had 
wrongfully appropriated the securities pledged, de- 
fendant was entitled toa credit for their full value: 
Held, that defendant was not bound to tender the 
amount due on his note, as a condition precedent to 
making such defense.—RUSH V. FIRST NAT. BANK OF 
Kansa8 City, U. 8. C. C. of App., 71 Fed. Rep. 103. 

165. NEGOTIABLE INSTRUMENT — Discount of Note— 
Pledge.—W here, for a debt actually due to him, A held 
the note of the debtor, which he discounted, indorsed 
and delivered to B at arate of discount greater than 
the rate of interest allowed by law, held, the transac. 
tion is not necessarily a loan in which the note was 
delivered as collateral security, but whether or not it 
is such a loan is aquestion of fact, to be determined 
from all the facts and circumstances in the case.— 
BECKER’S INVESTMENT AGENCY V. REA, Minn., 65N. W. 
Rep. 926. 

166. NEGOTIABLE INSTRUMENT—Joint Action on Note. 
—Where a promissory note is assigned to two parties, 
whose interests are not equal in said note, said parties 
may bring a joint action to recover upon said note.— 
STAUFFER V. Dory, Kan., 43 Pac. Rep. 291. 

167. NEGOTIABLE INSTRUMENT — Promissory Note — 
Bona Fide Purchaser.—Plaintiff bank is indorsee be- 
fore maturity of the negotiable promissory notes in 
suit: Held, conceding that they were received by it in 
the cue course of business for a valuable considera- 
tion, still, on the evidence, the trial court was justified 
in finding that plaintiff had noticethat they were given 
fora gambling deLt; that its failure to inquire as to 
the consideration of the notes amounted to bad faith; 
and, that it was not an innocent purchaser.—MER- 
CHANTS’ NAT. BANK OF GRAND FORKS V. SULLIVAN, 
Minn., 65 N. W. Rep. 924. 

168. NEGOTIABLE INSTRUMENT — Promissory Note— 
Guaranty.—One who guaranties payment of the inter- 
est on a note is not bound to pay interest which may 
accrue after the note matures.—RECTOR V. MCCARTHY, 
Ark., 338. W. Rep. 633. 

169. OFFICER—Absence from Office.—Const. § 267, pro- 
viding that no person shall hold an office of profit 
“without personally devoting his time to the perform. 
ance of the duties thereof,’’ must be given a reasonable 
construction, and does not prohibit the superintend- 
ent of a State institution from leaving the same on his 
own private business, when he can do so without det- 
riment to its interests or neglect of any official duty.— 
FAIRLY v. WESTERN UNION TEL. CO., Miss., 17 South. 
Rep. 796. 

170. PARTITION OF PERSONALTY.—A complaint for par- 
tition of a stock of goods, alleging that plaintiff and 
defendants were cotenants thereof, and had agreed 
that the same should be divided, and one-half turned 
over to plaintiff, and that defendant has taken possss- 
sion of the whole, and refuses to deliver up plaintiff's 
share and denies plaintiff's title to any of the goods, is 
good on demurrer, without allegations of a request for 
a division or of the insolvency of defendant.—ROBIN- 
SON N. DICKEY, Ind., 42N. E. Rep. 679. 

171. PARTNERSHIP—Accounting—Evidence.—In an ac- 
tion for an accounting between partners, where there 
was no showing as to the amount of sales, or as to 
prices obtained for goods sold, evidence of the amount 
of yearly purchases was not admissible to show 
whether there was a gain ora loss in the business.— 
TAGGART V. BUNDICK, Kan., 43 Pac. Rep. 243. 

172. PARTNERSHIP—Construction of Agreement.—An 
agreement whereby a corporation appointed a certain 
person as its agent in connection with the general 
business, in consideration of which the corporation 
was to pay said person one-half of the net profits, and 
the parties were to share the losses equally, and the 
corporation was to furnish the material and labor, did 
not constitute a partnership inter se, there being noth- 
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ing to indicate that said person was to own any share 
in said materials, or that he was obliged to make any 
cash investment. — CANTON BRIDGE Co. v. CITY OF 
EATON RAPIDS, Mich., 65 N. W. Rep. 761. 

173. PARTNERSHIP PROPERTY — Partner Trustee of 
Legal Title.—Where a partner holding the legal title to 
land in trust for himself and copartner sells to one 
who has notice of the trust, and such vendee, after re- 
selling, sues his vendee for the purchase price, such 
partner may, without making his partner a party to 
the suit, intervene to recover his interest in the land 
or purchase price due.—CAVINESS V. BLACK, Tex., 33 S. 
W. Rep. 712. 

174. PLEADING—Descriptio Personz.—Where the pe- 
tition or complaint states a cause of action in favor of 
the plaintiff, personally superadded words, such as 
‘‘agent,” ‘‘executor,” or ‘‘trustee,” will be regarded as 
descriptio persone merely.—THOMAS V. CARSON, Neb., 65 
N. W. Rep. 899. 

175. PLEADING—Non est Factum—Estoppel.—A reply 
stating that defendant, whose name was forged to the 
note in suit, after the maturity of the note, on being 
asked about its payment, admitted his liability there- 
on, and that he would stand good for it; that plaintiff 
refrained from suing the other maker, who had forged 
defendant’s name, and who at the time was worth suf- 
ficient property out of which plaintiff could have se- 
cured payment of the note,that plaintiff had extended 
the time of payment, and that the other grantor was 
insolvent—does not sufficiently plead an estoppel, 
where it is not alleged that the note was shown to de- 
fendant, or that he admitted he executed it.—LEwIs V. 
Hopapp, Ind., 42 N. E. Rep. 649. 

176. PLEDGEE OF NOTES—Duties and Liabilities.—A 
person having notes in his possession as collateral se- 
curity for a debt is bound, so far as the general owner 
of the notes is concerned, to use reasonable diligence 
to protect the security so held, and see that it is not 
outlawed.—NORTHWESTERN NAT. BANK OF ABERDEEN 
v. J. THOMPSONS & SONS MANUF’G CoO., U.S.C. C. of 
App., 71 Fed. Rep. 113. 

177. POWER OF ATTORNEY—Contracts.—A power au- 
thorizing an attorney to contract for grading a rail- 
Way between stated points, and providing that the 
subscriptions of those granting the power shall be 
held in trust by a bank to enable it to guaranty pay- 
ments to contractors for such grading, authorizes the 
making of separate contracts covering portions of the 
railroad.—MILLER V. SULLIVAN, Tex., 33 S. W. Rep. 
695. 

178. PRINCIPAL AND AGENT—Admission—Evidence.— 
In an action on a contract entered into by defendant 
through an agent, admissions by the agent as to the 
terms of the contract, not part of the res geste, but 
made after the execution ofthe contract, are not ad- 
missible in evidence against defendant.—WasH V. 
Cary, Ky., 33S. W. Rep. 728. 


179. PUBLIC LANDS — Estoppel. — Where a railroad 
company formany years fails to object to the purchase 
of land from a county as swamp land, and permits the 
purchaser to make improvements thereon, it is es- 
topped, though the land is subsequently confirmed to 
it by the secretary of the interior, to deny the title of 
the purchaser.—BOURNE v. RAGAN, Iowa, 65 N. W. 
Rep. 826. 


180. RAILROAD COMPANIES — Accident at Crossing— 
Contributory Negligence.—One voluntarily exposing 
himseJf to danger ata railroad crossing is guilty of 
contributory negligence, though the exposure was 
made to save his cattle from injury.—MoOrRRIS Vv. LAKE 
SHORE & M. S. Ry. Co., N. Y., 42 N. E. Rep. 579. 


181. RAILROAD COMPANIES — Crossings.—A railroad 
company will be liable for injuries received by one 
while necessarily driving a snowplow over a crossing, 
caused by the plow striking against a rail, if the acci- 
dent is due to failure to keep the crossing in a reason- 
ably safe condition for ordinary uses.—JEFFREY V. DE- 
TROIT, L. & N. R. Co., Mich., 65 N. W. Rep. 755. 
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182. RAILROAD COMPANIES—Crossing—Duty of Tray. 
eler.—Where the view of a traveler ona highway ap. 
proaching a railroad crossing is so obstructed that he 
cannot see an approaching train until within a fey 
feet of the track, greater care should be exerciseg 
him than if no such obstruction existed; and in such a 
case he should make a vigilant use of his senses to dp 
termine whether there is a present danger in Crossing; 
and the question of whether he should also stop be. 
fore attempting to cross is a matter for the determing. 
tion of the jury. An instruction, under those cireyp. 
stances, that he is not bound to stop when he ap 
proaches a railroad, is error.—CHICAGO, R. I. & P. Ry, 
Co. v. WILLIAMS, Kan., 43 Pac. Rep. 246. 

183. RAILROAD COMPANIES—Crossings—Negligence,— 
If there is only one employee operating such Street car, 
it is his duty to stop the car, and go ahead, and ageer. 
tain if the way is clear and free from danger, and ifhe 
finds the way clear for the passage over the track he 
may cross over with his car without signaling to any 
one; but if there are two or more employees operating 
such car, such signal is required before crossing— 
CINCINNATI ST. Ry. CO. V. MURRAY’S ADMX., Ohio, 425, 
E. Rep. 596. 

184. RAILROAD COMPANIES—Due Process of Law.—The 
provisions of chapter 11, Laws 1893, which require rail. 
road companies, as an absolute finality, and without 
the right of judicial investigation by due process of 
law, to carry freights over longer lines for the same 
rates as required by any railroad company for hauling 
the same freight between the same points by a shorter 
line, no matter how great the disparity in the lengthof 
such hauls may be, are in conflict with the provisions 
of the fourteenth amendment of the constitution of the 
United States that no State shall ‘‘deprive any person 
of life, Liberty or property without due process of law.” 
—STATE V. Sioux CiTy,O. & W. R. Co., Neb., 6N.W. 
Rep. 766. 

18. RAILROAD COMPANIES — Fire—Negligence.—The 
construction of a railroad near one’s premises doves not 
require one to forbear the ordinary use of his land, nor 
to take unusual precautions to guard against the con- 
sequences of probable negligence on the part of the 
railroad company. One is only required to take such 
precautions as a person of reasonable prudence would 
take to protect his property.—UNION Pac. Ry. C0. ¥. 
Ray, Neb., 65 N. W. Rep. 773. 

186. RAILROAD COMPANIES—Fires Set by Locomotive. 
—Where it is shown that a locomotive sets a fire, the 
burden is on the railroad company to show that it was 
equipped with approved appliances to prevent setting 
fires.—EDWARDS V. CAMPBELL, Tex., 33 8. W. Rep. 7l. 

187. RAILROAD COMPANIES — Injury — Contributory 
Negligence.—Plaintiff, a boy of average intelligence, 
12 years old, was playing with others, after dark, ona 
turntable in defendant’s railway yards, and, after bay- 
ing helped to set the tabie in motion, in attempting to 
get off, stepped between the table and the side of the 
pit, and was injured. He was familiar with the table 
and its surroundings: Held, that the danger of injury 
in stepping where plaintiff did was obvious, and he 
was hence guilty of contributory negligence preclud- 
ing a recovery.—CARSON Vv. CHICAGO, R.I. & P. BY. 
Co., Iowa, 65 N. W. Rep. 831. 

188. RAILROAD COMPANIES—Injury to Infant on Track. 
—An infant two years old, which strays upon arail- 
road track, and is injured by a passing train, cannot be 
charged with contributory negligence; and although 
it be a trespasser, it is yet the duty of the employees of 
the company to avoid injury to it if they see it in time 
to do so.—JOHNSTON V. ATCHISON, T. &S. F. RB. 00, 
Kan., 43 Pac. Rep. 228. 

189. RAILROAD COMPANIES—Injury to Railroad Em 
ployee.—In the entire absence of testimony tending 0 
show that any code of rules or system of signals for 
the giving of notice or warning of the approach of de- 
tached cars in railroad yards would be feasible or use 
ful, ajury is not justified in finding that a railroad 
company is negligent in failing to prescribe the same 
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_arcnison, T. & S. F. R. CO. V. CARRUTHERS, Kan., 43 
Pac. Rep. 230. 

190. RAILROAD COMPANIES—Injury to Trespasser,— 
Atrespasser injured by a collision with defendant’s 
train, at night, witb the hand car on which he was rid- 
ing, cannot object to the absence of a headlight onithe 
engine. EASTERN KENTUCKY RY. Co. v. POWELL, Ky., 
28. W. Rep. 629. 

191. RAILROAD COMPANIES — Street Railway — Colli- 
sions.—That a horse which is being driven on a street 
becomes frightened at an approaching street car does 
not render the company liable for injuries received by 
the driver.—BISHOP Vv. BELLE City St. Ry. Co., Wis., 
N. W. Rep. 7383. 

192. RAILROAD CROSSING—Signals—Contributory Neg. 
ligence.—An instruction, in an action for the killing of 
plaintiff’s husband by defendant's train, that the bur 
den of proving contributory negligence of deceased 
rests on defendant, and, unless defendant has proven 
it by a preponderance of evidence, the jury cannot find 
for defendant on that ground, is not erroneous for 
failure to refer to evidence offered on plaintiff’s part 
tending to show contributory negligence; the instruc- 
tion being correct as far as it goes, and it being for de. 
fendant, if he wished reference made to evidence 
offered by plaintiff showing contributory negligence, 
toask for an instruction thereon.—LANE V. MISSOURI 
Pac. Ry. Co., Mo., 33S. W. Rep. 645. 


19%. RAILWAY MORTGAGE—Foreclosure Proceedings— 
Intervention.—When, in the course of a proceeding to 
foreclose a railroad mortgage, it develops that differ- 
ences of opinion existed between committees repre- 
senting different bondholders, so that probably no 
order for sale can be made which will command the 
consent of the parties in interest, it is proper to allow 
such committees to be made parties.—FARMERS’ LOAN 
&Trust Co. Vv. CAPE FEAR & Y. V. Ry. Co., U.S.C. OC. 
(N. Car.), 71 Fed. Rep. 38. 


14. RalLwayY MORTGAGE—Preference of Claims—Re- 
ceivership.—In a suit to foreclose a mortgage on the 
property and net earnings of a railroad company, a re- 
ceiver was appointed, to whom the company volun_ 
tarily paid over earnings received before his appoint. 
ment: Held, that a holder of a judgment, on account 
ofpersonal injuries rendered before the bringing of 
the foreclosure suit, could not claim such earnings as 
against the receiver, he having failed to proceed 
against them before their payment to the receiver, or 
to obtain an injunction against such payment.—FARM- 
ERs’ LOAN & Trust Co. Vv. DETROIT B.C. & A. R.Co., 
U.S.C. C. (Mich.), 71 Fed. Rep. 29. 


1%. REAL EstaTE BROKERS—Commission.—While a 
Tealestate broker is usually entitled to his commis- 
sions when he has produced one ready, willing and 
able to purchase at the terms proposed by the princi- 
Pal,or when he has produced one with whom acon. 
tract of sale is actually made, still, ifthe person pro- 
duced is able to purchase only by resort to an unlawful 
device, the broker has not earned his commission.— 
ZITTLE V, SCHLESINGER, Neb., 65 N. W. Rep. 892. 

1%. RECEIVER—Trustee for Creditors.—Where an 
assignment or conveyance is made by an insolvent 
firm to a trustee of the assets of the firm for the pay- 
mentof the claims of creditors, and it is made to ap- 
Pearin a proper suit in equity that there is danger of 
the loss or misappropriation of the same, or of a ma- 
terial part thereof, such court may appoint a special 
Teceiver of such property, and cause the same to be 
administered by the receiver under its directions.— 
WaGyer v. Conn, W. Va., 23 8. E. Rep. 735. 

197. RECORD OF INSTRUMENT—Negligence of Recorder. 
~When the holder of an instrument leaves it with the 
recorder to be recorded, it is to be regarded as re. 
corded from that time, though it is not then actually 
Tecorded, or is recorded in the wrong book.—FARABEE 
Y. MCKeRRIHAN, Penn., 33 Atl. Rep. 583. 

1%. RECORD—Unrecorded Deed—Lien of Attachment, 
~Under Mills’ Ann. St. § 446, providing that until a 





deed is recorded no rights can be acquired under it as 
against subsequent ‘‘bona fide’ purchasers and “in- 
cumbrancers” without notice thereof by mortgage, 
judgment or ‘‘otherwise,” a grantee of land, who fails 
to record his deed till after the land has been duly 
attached by a creditor of the grantor, who has no 
notice of the deed, takes the land subject to the attach- 
ment lien.—JEROME V. CARBONATE NAT. BANK OF 
LEADVILLE, Colo., 43 Pac. Rep. 215. 


199. REFERENCE ON CONSOLIDATION OF ACTIONS.— 
Defendant, by moving that a case be consolidated with 
another which has been referred to a referee, thereby 
consents that the case, when consolidated, shall be re- 
ferred to the referee.—EaU CLAIRE FUEL & SUPPLY Co. 
v. LAYCOCK, Wis., 65N. W. Rep. 732. 


200. REPLEVIN—Possession—Infants.—Where an in- 
fant executed notes for chattels sold to him by the 
payee, and to secure the same gave a mortgage on the 
chattels sold and on others, and the infant afterwards 
repudiated the transaction, plaintiff cannot recover 
the goods sold under an assignment of the mortgage or 
an indorsement of the notes.—HYDE V. COURTWRIGHT, 
Ind., 42 N. E. Rep. 647. 

201. SALE—Conditional Sale—Bona Fide Purchaser.— 
A contract for the sale of personal property, upon con- 
dition that the title is to remain in the vendor until the 
purchase price is paid, is valid as between the parties, 
and valid as against third parties dealing with the 
property without notice, unless such third parties are 
purchasers, or judgment or attaching creditors of the 
conditional vendee.—CAMPBELL PRINTING PRESS & 
MFG. Co. Vv. DYER, Neb., 65 N. W. Rep. 904. 


202. SCIRE Factas—Mechanic’s Lien.—In scire facias 
on a mechanic’s lien the sufficiency of the lien on its 
face cannot be attacked under a plea of non-assumpsit, 
set-off and payment with leave.—KLINEFELTER V. 
BauM, Penn., 33 Atl. Rep. 582. 

203. SEDUCTION—Evidence — Previous Unchastity.— 
Evidence of a hackdriver that, prior to the alleged se- 
duction by defendant, he had driven the woman, in 
company with a different man, around the town, with- 
out stopping anywhere, and with the hack curtains 
closed, was admissible to show prior unchastity.— 
STEWART V. SMITH, Wis., 65 N. W. Rep. 736. 

204. SEDUCTION — Good Repute.—Under the statute 
declaring it an offense for one, under promise of mar- 
riage, to seduce an unmarried female “of good repute” 
under 18 years of age, a conviction may be had not- 
withstanding the female had had intercourse with 
others, she being at the time of intercourse under 
promise of marriage “of good reputation” as to 
chastity.—STATE V. SHARP, Mo., 33S. W. Rep. 795. 

205. SLANDER — Communications to Officers.—W here 
a communication to an officer imputing the commis- 
sion of a crime by a person is made in a public place 
before others than the officer, the question whether it 
was made with actual malice, so as to prevent it from 
being privileged, is for the jury.—GARN Vv. LOCKARD, 
Mich., 65 N. W. Rep. 764. 

206. SPECIFIC PERFORMANCE—Rescission of Contract. 
—Equity will not specifically enforce a contract to give 
a minority stockholder the right to control the stock 
of another and vote it at the stockholders’ meeting, 
where the sole purpose is to secure control of the 
corporation by the use of such stock.—GAGE V. FISHER, 
N. Dak., 65 N. W. Rep. 809. 

207. STATE OFFICERS—Powers.—It is within the prov- 
ince of the proper officers of the State, in entering into 
an agreement, on behalf of the State, with a con- 
tractor, forthe erection or repair of its buildings, or 
additions thereto, to require the insertion of a condi- 
tion in the contract and the bond executed to secure 
its faithful performance, whereby the contractor 
agrees to pay for all labor performed or material fur- 
nished him in completing such contract; and the right 
to exact such a condition exists independent of statu- 
tory provision conferring it, nor does the absence of 
statutory provision authorizing it render such a condi- 
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tion in a contract illegal or void.—KAUFFMANN V. 
COOPER, Neb.,65 N. W. Rep. 796. 

208. SUNDAY LABOR — Barbering.—Act March 18, 1895, 
making ita misdemeanor to carry on the business of 
barbering on Sunday, violates Const. art. 4,§ 53, pro- 
hibiting a special law where a general law can be made 
applicable.—STATE V. GRANNEMAN, Mo., 33S. W. Rep. 
784. 

209. Ta ATION — Redemption from Tax Sale.—A suit 
by an infant, after reaching majority, to redeem from 
atax sale, isnotan ‘‘action for the recovery of any 
lands or for the possession thereof,” so as to require 
piaintiff to file the affidavit, required by such act, stat- 
ing that he has tendered tothe purchaser, who isin 
possession of the land, the amount of taxes paid and 
value of improvements.—BURGETT v. McOrRayY, Ark., 33 
S. W. Rep. 639. 

210. TELEGRAPH COMPANIES — Delay—Damages.—Un- 
der Rev. St. 1894, § 5513, making telegraph companies 
liable for special damages caused by negligence in 
trans nitting messages, a complaint which alleges tbat, 
by defendant’s negligence in failing to promptly de- 
liver a message summoning plaintiff to the bedside of 
his sick brother, plaintiff was prevented from being 
present at his brother’s burial, whereby he suffered 
great mental anguish, etc., states a cause of action.— 
WESTERN UNION TEL. Co. V. CaINn, Ind., 42 N. E. Rep. 
655. 


211. TELEGRAPH COMPANY—Non-delivery of Message. 
—Under Mill & V. Code, § 1542, providing that a telegraph 
company shall be liable to the party aggrieved for un- 
reasonable delay in delivering a message, the company 
is liable for breach of statutory duty to the person 
who, upon the face of the message, appears to be the 
beneficiary, though no contractual relation existed.— 
WESTERN UNION TEL. CO. V. MELLON, Tenn., 33S. W. 
Rep. 725. 

212. TRESPASS — Herding Sheep.—A complaint for 
trespass on uninclosed land in a portion of the State to 
which the fence law applies, which alleges that de- 
fendant unlawfully herded sheep on the land, whereby 
plaintiff was disturbed in his possession, does not 
state acause of action.—WALKER V. BLOOMINGCAMP, 
Oreg., 48 Pac. Rep. 175. 

213. TRIAL — Limiting Number of Witnesses.—The 
limitation of the number of witnesses on a certain 
question is within the discretion of the trial court, 
though not made until the witness whose evidence was 
excluded was called.—LARSON v. CITY OF EAU CLAIRE, 
Wis., 65 N. W. Rep. 731. 

214. TROVER — Possession.—Where pctatoes were 
raised on shares by two persons, one of whom left 
them in possession of his wife andthe other with per- 
mission tothe wife to use as many as she needed for 
herself and family, the wife could not join in her own 
name with such other as plaintiff in trover against an 
attaching officer.—JANAUSCHEK V. EppyY, Mich., 65 N. 
W. Rep. 752. 


215. TrRusT—Resulting Trust—Presumption of Gift.— 
Where land is purchased and paid for by one person, 
and the conveyance is taken to another, the law will 
raise by implication a trust for the benefit of the 
former. But ifthe person in whose name the convey- 
ance istaken isthe wife of the person who pays the 
purchase money, the prima facie presumption is that a 
gift was intended, and in such case no resulting trust 
will arise.—DECK V. TABLER, W. Va., 238. E. Rep. 721. 


216. TRUST FUNDS—Deposit.—Trust funds do not lose 
their character as such by being deposited in bank by 
the trustee to his own account. So long as such funds 
can be traced and distinguished inthe hands ofthe 
trustee or his assigns, they remain subject to the 
trust.—CADY v. SOUTH OMAWA NAT. BANK, Neb., 65N. 
W. Rep. 906. 

217. USuRY—Recovery From National Bank.—Money 
paid as usurious interest to a national bank cannot be 
set off in a suit brought by the bank more than two 
years after such payment to recover the principal sum. 





i 
—LANHAM V. FIRST NAT. BANK OF CRETE, Neb., 6 y, 
W. Rep. 786. 

218. VENDOR AND PURCHASER — Ejectment Against 
Purchaser.—An action of ejectment was brought 
a third party against the vendee for the recovery of 
possession of the land, and for damages for the dete. 
tion of thesame. The vendee notified the vendor ¢ 
the pendency of such action, and he undertook the de. 
fense of the same: Held, in asubsequent action againg 
him by the vendee, he was bound by the result of th 
ejectment suit.—FLECKTON V. SPICER, Minn., 65 N, y, 
Rep. 926. 

219. WATERS—Accretion—Formation of Island.—The 
owner of land on the Missouri river does not own to 
the center of the main channel of said river, but only 
to the water’s edge.—PERKINS V. ADAMS, Mo., 338, W, 
Rep. 778. 

220. WATERS—Riparian Rights — Accretion.—Wher 
land of a riparian owner on a navigable stream js 
gradually and imperceptibly washed away, and the 
place where it was remains for many years the bedof 
the river, such owner does not acquire title by acer 
tion to new land subsequently formed within his orig. 
inal boundaries, unless its formation began at high 
water mark.—WALLACE V. DRIVER, Ark., 33 S. W. Rep, 
641. 

221. WATERS—Spring in Roadbed—Right to Water 
A plank-road company, having condemned a rightof 
way overafarm, made a cut therein 10 feet deep, and 
in so doing a spring of water was opened 38 or 4 feet 
abeve the roadway: Held, that the title to the water 
was absolute in the owner of the farm, and thathe 
could use it as he saw fit, provided he did not injure 
the company’s road.—UPPER TEN MILE PLANK ROAD 
Co. V. BRADEN, Penn., 33 Atl. Rep. 562. 

222. WATERS AND WATER COURSES—Springs.—Water 
so percolating through the soil or coming to the (sur 
face ina spring belongs to the owner of the soil in such 
a sense aml to such an extent that he is entitled to the 
exclusive right to use and dispose of the same.—Mgr 
CALF V. NELSON, S. Dak., 65 N. W. Rep. 911. 

223. WAY—Right of—Prescription.—In order to ob 
tain a prescriptive right of way, while the use must be 
of substantially the same road all the time, the fact 
that the track, by reason of washing or other causes, 
by consent of the users of it, changes a few feet, some 
times to one side of the space appropriated, and some 
time to the other, does not destroy the right.—Korem 
v. HOKE, Penn., 33 Atl. Rep. 549. 

224. WILL—Devise—Vesting of Estate.—The rule that 
estates will be held to vest at the earliest possible pe 
riod in the absence of a manifest intention of testator 
to the contrary applies to the vesting of an estate in 
fee.—FOWLER V. DUHME, Ind., 42 N. E. Rep. 623. 

225. WILLS—Form of Will.—The fact that a will 8 
written on several separate sheets of paper, or that 
there are blank spaces left between paragraphs, will 
not invalidate it, and where a will so appears whet 
presented for probate, with the sheets fastened to- 
gether, the presumption is that it was in the same con 
dition when executed.—BARNEWALL Vv. MURRELL, Ala., 
18 South. Rep. 331. 


236. WITNESS — Transactions With Decedent.—The 
fact that one of the parties to an action cannot testify 
in regard to a conversation which he had with 4 de 
ceased person does not preclude third persons who 
heard the conversation from giving testimony as tothe 
same in behalf of the other party. Such witness 
may be required to give the entire conversation, or # 
much thereof as has a bearing upon the issue ia the 
case.—FRY V. FRY, Kan., 43 Pac. Rep. 235. 


227. WriTs—Service by Publication—Amendment.- 
Where an affidavit made to procure notice by pub- 
lication under section 74 of the Code of Civil Proce 
ure is merely defective, the defect in the affidavit may 
be cured by amendment after publication notice has 
been published.— WEAVER V. LOCKWOOD, Kan., 43 Pat: 
Rep. 311. 
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